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In the District Court of the United States 
for the District of Columbia. 

District Court No. 2429 

I 

RE: Condemnation of land for the extensioii of 8th 
Street, Northeast, between Irving and Kearney Streets, 
and at the intersection of Franklin Street, and for the 
extension of Jackson and Kearney Streets, between 
7th and 8th Streets, Northeast, in the District of Co¬ 
lumbia. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 In the Supreme Court of the District of 

Columbia 

I • 

Holding a District Court 
District Court No 2429 l 

I 

IN RE: Condemnation of land for the extension of 8th 
Street, Northeast, between Irving and Kearney Streets, 
and at the intersection of Franklin Street, and for the 
extension of Jackson and Kearney Streets, j between 
7th and 8th Streets, Northeast, in the District of Co¬ 
lumbia. 

Memoranda 

JUNE 18—1936. | 

Petition—filed. I 


SEPTEMBER 18—1936. 

Appearance of Francis M. Sullivan for Francis J. Schri- 
der, Trustee—filed. 


a 

IN 


2 


CAROLYN FAULKS, ET AL. VS. F. J. SCHRIDER, ET AL. 


OCTOBER 23—1936. 

Appearance of Leon Pretzfelder and Leroy S. Bendheim 
for Francis J. Schrider, Trustee—filed. 


Verdict of Jury 
Filed December 17 1936 

**#**#*## 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land to be condemned and taken for the acquisition 
of land for the extension of 8th Street, N.E., between Irv¬ 
ing and Kearney Streets, and at the intersection of Frank¬ 
lin Street, and for the extension of Jackson and Kearney 
Streets, between 7th and 8th Streets, N.E., in the District 
of Columbia, as shown on a map or plat filed with 
2 the Petition in this cause, amounting to the sum of 
Twelve Thousand, Four Hundred Ninety-one DOL¬ 
LARS ($12,491.00), as set forth in Schedule No. 1, hereto 
annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Nine Hundred 
Ninety Seven & 70/100 DOLLARS ($997.70). 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for the extension of 
8th Street, N.E., between Irving and Kearney Streets, and 
at the intersection of Franklin Street, and for the exten¬ 
sion of Jackson and Kearnev Streets, between 7th and 8th 
Streets, N. E., in the District of Columbia, as aforesaid, 
to be the sum of Eleven Thousand, Two Twenty-four and 
70/100 DOLLARS ($11,224.70). 

And we, the jury aforesaid, find the lots, pieces or par¬ 
cels of land which will be benefited by the aforesaid acqui¬ 
sition of land for the extension of 8th Street, N.E., between 
Irving and Kearney Streets, and at the intersection of 
Franklin Street, and for the extension of Jackson and 
Kearney Streets, between 7th and 8th Streets, N.E., in the 
District of Columbia, are the lots, parts of lots, pieces or 
parcels of land mentioned and described in Schedule No. 2, 
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i 

I 

hereto annexed as part hereof, and we hereby find that the 
several lots, or parts of lots, pieces or parcels of land men¬ 
tioned and described in said Schedule No. 2, will! be bene¬ 
fited to the extent of the respective amounts mentioned and 
set forth in Schedule No. 2, and we hereby assess against 
the said lots, or parts of lots, pieces or parcels of land, 
respectively, as and for benefits aforesaid, the several 
amounts specified and set forth in said Schedule No. 2. 

WITNESS OUR HANDS AND SEALS, This 15 
3 day of December, A. D. 1936. | 

FRANCIS L. HAWES (Seal) 

CHARLES G. GRUBER (Seal) 

PAUL EASBY-SMITH (Seal) 

HENRY J KLEIN (Seal) 

FREDERICK E. ALTEMlts (Seal) 


Schedule No. 1 
Damages 

Amount 
awarded 
as dam¬ 
ages 

Part of a tract of land taxed as Parcel 132/57. 

Beginning for the same at the most westerly 
corner of said Parcel 132/57, and running thence 
with the northerly boundary of said parcel, East 
120.42 feet; thence South 217.39 feet to the 
southwesterly boundary of said parcel; thence 
with the southwesterly boundary of said parcel, 

North 28° 59' West 248.51 feet to the point of 
beginning, containing 13089.05 square feet .... 6550.00 


SQUARE 3650. 

i 

Part of a parcel taxed as Lot 803, Square 3650. 

Beginning for the same at the most westerly 
corner of said Lot 803, said point of beginning 
being the southwest corner of Lot 20, Square 
3653, and running thence with the northerly 
boundary of said Lot 803 the following courses | 
and distances: 


4 


CAROLYN FAULKS, ET AL. VS. F. J. SCHRIDER, ET 

Due East 104 feet; 

South 83° 27' East 243.40 feet; 
thence leaving said northerly boundary and run¬ 
ning South 378.89 feet to the southeast corner 
of said Lot 803; thence with the south line 
of said lot, West 120.42 feet; thence following 
the boundary of said Lot 803 the following 
courses and distances: 

North 28° 50 7 West 51.44 feet; 

Due East 45.34 feet; 

Due North 271.66 feet; 

Due West 195.96 feet; 

North 28° 59' West 102.89 feet to the 
point of beginning, containing 58667.21 square 
feet . 


Part of a tract of land taxed as Parcel 132/40. 

Beginning for the same at the most westerly 
corner of said Parcel 132/40, and running thence 
with the northerly boundary of said parcel, 
North 58° 33' East 44.31 feet; thence leaving 
said northerly boundary and running South 
23.12 feet to the South boundary of said parcel; 
thence with said South boundary, West 37.80 
feet to the point of beginning, containing 437 
square feet . 


4 Brought forward—Total amount awrarded 

as damages. 


Costs md Expenses 


Clerk of Court. 15.00 

Advertising . 163.00 

Stenographer . 219.70 

Expert witnesses. 300.00 

Jurors . 200.00 


997.70 


AL. 


5866.00 


75.00 

12,491.00 

12,491.00 


997.70 


Total Damages and Costs 


13,488.70 
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Amount assessed 
as benefits 


Parcel 132/57 
(Remainder) 

1,200.00 

Square 3835 - 


Lot 800 

100.00 

Square 3832 


Lots 

"S5T 

1,000.00 

802 

200.00 

800 

2,417.00 


Square 3650. 

Lot 803 (Remainder) 350,00 


Brought forward,.j. 


Amount assessed 


Square 3836 



50.00 


6 ! 50.00 

7 50.00. 

8 50.00 


9 


Square 3644 Lots 

"£ 8 ; 


75.00 


35.00 


11 ! 15.00 



Lots: 

4 

5 

12 

150.00 

50.00 

40.00 

Parcel 133/38 ... 

... 2458.20 

1 

1 

| 

Square 3649 Lots 


50.00 


17 

50.00 

5 

50.00 


18 

40.00 

6 

50.00 



7 

50.00 

Square 

3831 

Lots 


8 

50.00 


1 

225.00 

9 

60.00 


2 

175.00 

10 

120.00 


3 

100.00 

19 

20.00 


28 

175.CO 

800 

5.00 


29 

100.00 

20 

35.00 




24 

50.00 

Square 

3836. 

Lots 


25 

50.00 


“1 

75.00 

26 

40.00 


2 

50.00 




o 

50.00 

i 

10,010.20 


4 

50.00 




ITSW.oti 
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Brought forward, 


.Amount assessed 
as benefits 


Amount assessed 


10,010*20 Brought forward,...* 10,518*70 


Square 3649 Lots 


Square 9655* Lots 


Square 3653 Lots 


20.00 

20.00 

20.00 

28.00 


177.25 


177.25 

22.00 

22.00 

22.00 


35.00 

75.00 

50.00 

50.00 

50.00 

120.00 

25.00 

20.00 

17.00 

220.00 

22.00 

22.00 


10,518.70 


TOTAL BENEFITS. ..i. 11,224.70 


-O0o-- 

MEMORANDUM 


JANUARY" 15 - 1937. 

Order Overruling Exceptions and Objections and Ratifying 
Verdict - filed. 

--—oOo———™*- 
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i 

7 Petition to Deposit Money in the Registry of 

the Court 

I 

Filed February 26 1937 

* * * * # * * * 1 # 

M. C. Hazen, G. E. Allen and D. I. Sultan, Commission¬ 
ers of the District of Columbia, respectfully show to the 
Court: | 

1. That by an Act of Congress approved December 18, 
1908, amending the Code of the District of Columbia, it is 
provided: 

“In case any of the owners of the land heretofore or 
hereafter condemned for public use, whether finder the 
provisions of said Code or by virtue of any special or gen¬ 
eral Act of Congress, are under disability or cannot be 
found, or neglect or refuse to receive the money awarded 
to them; or in case the record title is imperfect qr the title 
to the property is in dispute or uncertain; the naoney due 
the owners of the property for damages for land taken 
may be deposited into the Registry of the Supreme Court 
of the District of Columbia for the use of the rigttful own¬ 
ers without cost or expense to the District of |Columbia, 
and thereupon the title to the property condemned shall 
become vested in the District of Columbia.” 

2. That on the 15th day of December, 1936, the jury in 

the above entitled cause returned their verdict and award 
for and in respect of land condemned and takqn for the 
extension of 8th Street, etc., as will more fully appear by 
reference to said verdict and award, said award being 
finally ratified and confirmed on the 15th day of January, 
1937. | 

3. That there was awarded damages for and in respect 
of 58667.21 square feet of land contained in part of a par¬ 
cel taxed as Lot 803 in Square 3650, the sum of $5,866.00 
from which an assessment of $350.00 is to be deducted, 
leaving a balance due bv the District of Columbia, which 
has not been paid, in the sum of $5,516.00; that an exam¬ 
ination of the title to said Lot 803 in said Sqtiare 3650, 
made by The District, Lawyers’ and Washington Title In¬ 
surance Companies, of the District of Columbia^ discloses 
same to be good, according to the records, in F ran cis J. 
Schrider, substituted by decree in Equity Cause JSTo. 53494, 
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as trustee of the Will of John Maguire, with power of sale 
in his discretion. The aforesaid title companies are ad¬ 
vised that the proceeds of condemnation awarded for the 
part of said Lot 803 in said Square 3650, condemned in 
said District Court Cause are claimed by Carolyn Faulks 
and Edward A. Faulks. These parties are the successors 
in title of John Comstock, who, by deed dated July 22nd, 
1897 and recorded in Liber 2232 at folio 413 of the Land 
Records of the District of Columbia, acquired title to Block 
23, containing 30,422.63 square feet, and Lots 7 to 11 in 
Block 22, containing 15,838.91 square feet, in Armat and 
Comstock, Trustees’ subdivision of “West Brookland”, as 
per plat recorded in Liber 1848 at folio 496 of the said Land 
Records. Said Block 23 is bounded by Kearney (formerly 
Keokuk) Street on the North, by Jackson (formerly Joliet) 
Street on the South, and by 8th Street on the East, and is 
shown upon the plat filed in this Cause as Parcel 133/38. 
Lots 7 to 11 in Block 22, are bounded by 8th Street on the 
West and are designated on the plat filed in this Cause as 
Lot 800 in Square 3832. No part of said Blocks 23 
8 and 22 appears to be condemned in this Cause. The 
claim of said parties appears to be that as abutting 
proprietors, they are entitled to some or all the award for 
the part of Lot 803 in Square 3650 condemned. The plat 
of “West Brookland” attached to a deed recorded in Liber 
1848 at folio 496 of the said Land Records appears to show 
Keokuk, Joliet and 8th Streets as proposed streets of said 
subdivision. Said plat has never been filed in the Office 
of the Surveyor of the District of Columbia as a subdivi¬ 
sion admitted to record by the Commissioners. Certain 
other parts of the proposed subdivision of “West Brook- 
land” were subdivided bv Comstock and Armat, Trustees 
on the 24th day of August, 1894, by plat recorded in Liber 
County 10 at folio 6 of the said Surveyor’s Office, and that 
plat shows said Blocks 22 and 23 of “West Brookland” as 
an unsubdivided land, a part of the tract of “Metropolis 
View.” The rule that the title of lot owners includes the 
fee of the streets, roads or alleys on which they abut is a 
rule of legal convenience, designed to prevent small strips 
of abandoned land from being without easily ascertained 
owners, and is not applied where its application would work 
injustice. The facts in this case seem to be that the land 



9 


CAROLYN FAULKS, ET AL. VS. F. J. SCHRIDER, ET AL. 

now taxed as Lot 803 in Square 3650 has been regularly 
assessed for taxation in the name of said Frank J. Schri- 
der, trustee, and his predecessors in title, for the past 40 
years; that the taxes on it have been regularly paid by 
them; and presumably said Schriber and his predecessors 
have been the only persons exercising dominion and con¬ 
trol over said land as a part of a larger parcel, subject to 
the easement for ingress and egress in favor of said Caro¬ 
lyn and Edward A. Faulks, and their predecessors in title. 
Said Lot 803 has never been assessed to them, and it is 
certain they have never paid any taxes on it. Tfie present 
condemnation proceedings do not impair their right of 
way. In my opinion they have no claim on the proceeds of 
condemnation. Said property is subject to the following 
outstanding Tax Sale Certificates: January 19,j 1932 for 
the taxes, fiscal year 1931; January 17, 1933, for the taxes, 
fiscal year 1932; January 16, 1934, for the taxes, fiscal year 
1933; January 15, 1935 for the taxes, fiscal year 1934; Jan¬ 
uary 14, 1936, for the taxes, fiscal year 1935; January 19, 
1937, for the taxes, fiscal year 1936; subject also to unpaid 
general taxes for first half of fiscal year 1937 and propor¬ 
tionate general taxes for second half of fiscal ye$r 1937. 

Repeated efforts on the part of your petitioners to effect 
settlement with the parties in interest have been unsuccess¬ 
ful, said parties in interest neglecting to come forward to 
meet the requirements necessary for distribution of the 
award. 

Whereof, the premises considered, your petitioners pray: 

1. That the money due the owners of the property for 
damages for land taken may be deposited into the Registry 
of the Court for the use of the rightful owners without cost 
or expense to the District of Columbia, in order that the 
title to the land condemned shall become vested in the said 
District of Columbia. 

2. And for such other and further relief as the exigen¬ 
cies of the case require and to the Court appear just and 
proper 

MELVIN C. HAZilN 
GEORGE E. ALLEN 
Petitioners 

ELWOOD SEAL 
WALTER L. FOWLER 

Attorneys for Petitioners 
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9 District of Columbia, ss: 

Personally appears Melvin C. Hazen, who first being 
duly sworn according to law, deposes and says: that he is 
one of the Board of Commissioners of the District of Co¬ 
lumbia; that he has read the foregoing petition of said 
Commissioners, and knows the contents thereof; that the 
facts therein stated upon his personal knowledge are true 
and those stated upon information and belief he believes 
to be true 

MELVIN C. HAZEN 

Subscribed and sworn to before me this 19th day of Feb¬ 
ruary, A. D. 1937. 

ADAM A. GIEBEL 

(Notarial Seal) Notary Public, D. C. 

10 Filed Feb. 27, 1937 Charles E. Stewart, Clerk. 2429 

Auditor, D. C. 

70404—Extn. of Sts. etc., Gas. Tax Fund, D. C. 1937; 
Ext. of 8th St., N. E., etc. 

Clerk, District Court of the United States for the Dis¬ 
trict of Columbia. 

AMOUNT awarded as damages for an 
in respect of 58667.21 square 
feet of land contained in 


part of Lot 803 in Square 
3650 5,866.00 

Less amount assessed as 
benefits against all of that 
part of said Lot 803 remain¬ 
ing 350.00 5,516.00 


Less also outstanding Tax 
Sale Certificate, January 19, 

1932, for the taxes, fiscal 

year 1931 . 260.53 

Less also outstanding Tax 
Sale Certificate, January 17, 

1933, for the taxes, fiscal 

year 1932 . 225.27 
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Less also outstanding Tax 
Sale Certificate, January 16, 
1934, for the taxes, fiscal 


year 1933 . 

211.75 

i 

i 

Less also outstanding Tax 
Sale Certificate, January 15, 
1935, for the taxes, fiscal 
year 1934 . 

174.97 

i 

i 

i 

! 

Less also outstanding Tax 
Sale Certificate, January 14, 
1936, for the taxes, fiscal 
year 1935 . 

181.52 


Less also outstanding Tax 
Sale Certificate, January 19, 
1937, for the taxes, fiscal 
year 1936 . 

168.00 


Less also general taxes, first 
half fiscal year 1937 . 

77.19 


Less also proportionate 
general taxes from January 

1, 1937, to February 26, 
1937, for the second half 
fiscal year 1937 . 

20.61 

1,319.84 

NOTE: 


4,196.16 

The above named amount is hereby deposited iii the Eeg- 


4 istrv of the District Court of the United States for the Dis- 

* . i 

trict of Columbia, in accordance with order passed in said 
Court on February 26, 1937. 

J. E. LUSBY | 
Disbursing Officer, D . C. 

Clerk , District Court of the 
United States for the District 
of Columbia. 
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11 Memoranda 

FEBRUARY 26—1937. 

$4,196.16 deposited in Registry of Court. 


FEBRUARY 27—1937. 

$389.37 paid to Pretzfelder and Bendheim, attorneys for 
Francis J. Schrider, Trustee. 


12 Petition of Francis J. Schrider, Trustee for Pay¬ 
ment to Him of Funds Deposited in Registry of 
Court, as Against Claim of Mrs. E. A. (Carolyn) 
Faulks and Edward A. Faulks 

Filed March 11 1937 

#####*•*# 

1. That as a result of the award of the jury in the above 
entitled cause, petitioner, as the owner in fee simple of 
Lot 803 in Square 3650, was entitled to receive, and was 
paid by the District of Columbia, on February 10, 1937 the 
sum of $5,516. being the net amount allowed as damages 
for that portion of said lot condemned, after deduction of 
benefits for land not taken, and petitioner immediately paid 
to the District of Columbia taxes due on said land in the 
sum of $1,310.49. 

2. That prior to said payment a certificate of title had * 
been issued by the District, Lawyers and the Washington 
Title Insurance Company, showing the title to be good, ac¬ 
cording to the records, in fee simple in petitioner; That 
subsequent to the issuance of said certificate, a claim of 
Mrs. E. A. (Carolyn) Faulks and Edward A. Faulks, was 
brought to the attention of said title company, which again 
certified that the title was good, according to the records, 
in fee simple in petitioner, and rendered an opinion that 
the said Carolyn and Edward A. Faulks have no claim on 
the proceeds of condemnation, explaining said claims as 
follows: 

“These Companies are advised that the proceeds of con¬ 
demnation awarded for the part of Lot 803 in Square 3650, 
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j 

condemned in said District Court Cause, are claimed by 
Carolyn Faulks and Edward A. Faulks. These parties are 
the successors in title of John Comstock, who,; by deed 
dated July 22nd, 1897 and recorded in Liber 223!2 at folio 
413 of the Land Records of the District of Colombia, ac¬ 
quired title to Block 23, containing 30,422.j>3 square 
13 feet, and Lots 7 to 11 in Block 22, containing 15,- 
838.91 square feet, in Armat and Comstock, Trus¬ 
tees’ subdivision of 4 4 West Brookland”, as peii plat re¬ 
corded in Liber 1848 at folio 496 of the said Land Records. 
Said Block 23 is bounded by Kearney (formerly; Keokuk) 
Street on the North, by Jackson (formerly Joliet) Street 
on the South, and by 8th Street on the East, and is shown 
upon the plat filed in this Cause as Parcel 133/3$. Lots 7 
to 11 in Block 22 are bounded by 8th Street on the West 
and are designated on the plat filed in this Cau^e as Lot 
800 in Square 3832. No part of said Blocks 23 apd 22 ap¬ 
pears to be condemned in this Cause. The claim of said 
parties appears to be that as abutting proprietors^ they are 
entitled to some or all the award for the part of Lot 803 
in Square 3650 condemned. The plat of 4 4 West Brook- 
land” attached to a deed recorded in Liber 184$ at folio 
496 of the said Land Records appears to show! Keokuk, 
Joliet and 8th Streets as proposed streets of said subdivi¬ 
sion. Said plat has never been filed in the Office of the Sur¬ 
veyor of the District of Columbia as a subdivision admitted 
to record by the Commissioners. 

Certain other parts of the proposed subdivision of 4 4 West 
Brookland” were subdivided by Comstock and Armat, 
Trustees on the 24th day of August, 1894, by plat; recorded 
in Liber County 10 at folio 6 of the said Surveyor’s Office, 
and that plat shows said Blocks 22 and 23 of 44 We^t Brook¬ 
land” as an unsubdivided land, a part of the tract of 4 4 Me¬ 
tropolis View.” The rule that the title of lot oWners in¬ 
cludes the fee of the streets, roads or alleys on w|hich they 
abut is a rule of legal convenience, designed to prevent 
small strips of abandoned land from being without easily 
ascertained owners, and is not applied where its applica¬ 
tion would work injustice. The facts in this case seem to 
be that the land now taxed as Lot 803 in Square 13650 has 
been regularly assessed for taxation in the name |of Frank 
J. Schrider, trustee, and his predecessors in title, for the 
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past 40 years; that the taxes on it have been regularly 
paid by them until the last five or six years; and presum¬ 
ably said Schrider and his predecessors have been the only 
persons exercising dominion and control over said land 
as a part of a larger parcel, subject to the easement for 
ingress and egress in favor of said Carolyn and Edward 
A. Faulks, and their predecessors in title. Said Lot 803 
has never been assessed to them, and it is certain they 
have never paid any taxes on it. 

The present condemnation proceedings do not impair 
their right of way. In my opinion they have no claim on 
the proceeds of condemnation . 9 ’ 

3. Because of the dispute, the District of Columbia re¬ 
quested petitioner to repay the proceeds that it might be 
deposited in the Registry of the Court, for settlement, and 
petitioner, being a trustee appointed by the Court, doubted 
his right to voluntarily repay without the Court’s consent, 
whereupon on February 26, 1936, the parties in interest 
appeared before Mr. Chief Justice Wheat, who, after hear¬ 
ing, ruled that it was proper for the petitioner to refund 
the money for the purpose of having it deposited in Court, 

which was accordingly done, by payment to the Dis- 
14 trict of Columbia in the sum of $4,205.51 and the 

District of Columbia thereupon deposited the sum 
of $4,196.16, having deducted and retained the sum of $9.35 
in satisfaction of accrued taxes. With consent of all the 
parties in interest, the Court authorized, and there has been 
paid to petitioner’s counsel as counsel and witness fees, 
the sum of $393.30, less registry fee of $3.93, and the re¬ 
maining balance, which is claimed by petitioner, is $3,- 
802.86. 

4. That petitioner’s title to said land was derived as 
follow’s: 

A large tract of land, including that now in the name of 
petitioner, that owmed by Mrs. E. A. (Carolyn) Faulks and 
Edward A. Faulks, and other parcels now’ owned by per¬ 
son not a party to this controversy was owmed by peti¬ 
tioner’s ancestor, John M. MaGuire (Sr.) on the date of 
his death on March 10, 1887, and he left a last Will and 
Testament which was duly admitted to probate in this 
court, administration number 2661, in which said Will, 
John A. Baker, now deceased, was executor, with power 
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at his discretion to sell and dispose of any/and or all of 
the real estate owned by the decedent, and to mhke distri¬ 
bution of the said proceeds to decedent’s children. Under 
said power, the said John A. Baker sold and copveyed all 
the real estate to T. Cushing Daniel, by deed dated Feb¬ 
ruary 18, 1893, recorded in Liber 1833, folio 282, taking 
back a deed of trust in the sum of $97,600. to secure the 
payment of deferred purchase price, and the said T. Cush¬ 
ing Daniel thereafter conveyed the said real estaite to John 
M. Comstock and Thomas Armat, trustees by deed recorded 
in Liber 1829, folio 291. . | 

5. Attention is hereby invited to the quotation from the 
report of the title company, set-forth in paragraph 2 of 
this Petition, for information as to certain proceedings 
with reference to said land bv the said Armat land Com- 
stock as trustees, and as to the manner in which the said 
Mrs. E. A. (Carolyn) Faulks and Edward A. baulks ac¬ 
quired title to the part now owned by them as I successors 

in title of John Comstock. Attention is Specifically 
15 invited to the fact that John M. Comstock as an indi¬ 
vidual did not have fee simple title to dny of the 
tract of land except that now admitted to be j owned by 
Mrs. E. A. (Carolyn) Faulks and Edward Fajilks which* 
said land abuts upon the property owned by petitioner. 

6. After having sold and conveyed a part of the tract, as 
disclosed by the quotation from the title company report, 
and by other conveyances appearing on the records, on 
June 30, 1898, the said Thomas Armat and Johfi M. Com¬ 
stock, trustees, made a reconveyance of all of the real 
estate then unsold, by warranty deed to John A. Baker 
and John MaGuire (Jr.) as trustees of the estate of John 
MaGuire (Sr.), same being reported in Liber 2341 folio 


282 . 

7. On October 15, 1926, the said John A. Bakef and John 
MaGuire (Jr.) transferred and conveyed to petitioner as 
trustee all the remaining property of the estate of John 
MaGuire (Sr.) by deed recorded in Liber 5830, folio 430, 
and thereafter John MaGuire (Jr.) departed this life on 
the eighteenth day of October, 1926, and Joint A. Baker 
departed this life on the sixth day of May, 192$. 

8. Because this petitioner was advised that ihe convey¬ 
ance was legally insufficient to constitute him a trustee with 
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power to sell and convey the real estate, he subsequently 
filed a petition for his appointment as a substitute trustee 
in September of 1931, in equity case no. 53494, and he was 
so appointed by the Court in that proceeding. 

9. Petitioner says that the real estate now owned by him 
as trustee has been assessed for taxation to him, or those 
under whom he claims for the past 40 years, and that he 
or they have regularly paid the taxes on the same, and are 
the only persons who have exercised control over the same 
for a period of more than 40 years, and that he is the only 
person who is entitled to the proceeds of the condemnation. 

10. Petitioner concedes that the said Mrs. E. A. (Caro¬ 
lyn) Faulks and Edward A. Faulks acquired a right of 
way of ingress and egress in the nature of an easement over 

the land owned by him. but specifically denies that 
16 they acquired any title to the land itself. The land 

now owned by Mr. and Mrs. Faulks was originally 
conveyed to John M. Comstock, and was shown upon a plat 
attached to a deed recorded in liber 1848, folio 296 as sub¬ 
divided lots, but as said plat was never filed for record with 
the surveyor of the District of Columbia, nor accepted by 
the Commissioners as a dedication of the proposed streets 
shown on said plat, it was not a dedication, but constituted 
an easement only, and the District of Columbia necessarily 
continued to assess the parcel 803 in Square 3650 to the 
estate of said John MaGuire for taxation, and said estate 
has paid several thousand dollars in taxation, of wdiich evi¬ 
dence will be offered at the hearing. Petitioner is advised 
and believes that under the law the said Faulks might be 
entitled to some compensation if said easement or right 
of way was being taken away from them, but that in as 
much as the purpose of the condemnation is to open an 
improved street, which will be kept and maintained by the 
District of Columbia, the easement of said parties is im¬ 
proved and perpetuated, and that they have suffered no 
loss for which they are entitled to compensation. This 
point is exemplified by the verdict of the jury in the con¬ 
demnation proceeding, which assessed substantial benefits 
against their property, on the theory that the opening of 
the street will considerably enhance the value of such prop¬ 
erty. 
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Wherefore the premises considered, petitioner prays as 
follows: 

1. That upon showing to the Court of a service of a copy 
of this petition upon Mrs. E. A. (Carolyn) Faulks and 
Edward A. Faulks, together with a notice to appear herein 
to prosecute or defend their claim, that a hearing be then 
had, or a date set for same, for the purpose of determining 
the rights of the respective claimants. 

2. That upon final hearing, a decree be passed herein, di¬ 
recting that the fund now in the Registry of tlje Court be 
paid to petitioner. 

3. That the said Mrs. E. A. (Carolyn) Faulks and Ed¬ 
ward A. Faulks be ordered to pay to the petitioner the sum 

of $9.35, being additional taxes incurred by reason 
17 of their claim, and the amount deducted by the Clerk 
of the Court as a registry fee, together with any 
other taxable costs to which the petitioner may be entitled. 

4. And for such other and further relief as the nature 
of the case may require, and to the Court may sqem proper. 

FRANCIS J. SCHRIDER 

Trustee . 

District of Columbia, ss : 

I do solemnly swear that I have read the ahnexed peti¬ 
tion by me subscribed and know the contents thereof; that 
the statement of facts therein made as upon personal knowl¬ 
edge are true, and those made as upon information and be¬ 
lief I believe to be true. 

FRANCIS J. SCHRADER 

Subscribed and sworn to before me this 10th day of 
March, 1937. 

MAEY G. CONNELL 
(Seal) Notary Public , D. C. 

LEON PRETZFELDER 
LEROY S. BENDHEIM 
FRANCIS M. SULLIVAN 

Attorneys for petitioner 


i 
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18 Petition of Carolyn Faulks and Edward A. Faulks 

for Payment to Them of Funds Deposited in 
Registry of Court 

Filed April 20 1937 

********* 

The petition of Carolyn Faulks and Edward A. Faulks 
respectfully shows the Court: 

1. These petitioners are citizens of the United States 
and are residents of Allenhurst, New Jersey. 

2. Pursuant to a petition of the Commissioners of the 
District of Columbia an order was entered February 26, 
1937, in the above case permitting said Commissioners to 
pay into the Registry of the Court the sum of $4,196.16, 
representing damages awarded for the condemnation of 
part of a parcel taxed as lot 803 in square 3650 in the sum 
of $5,866, less an assessment of $350 for benefits to the 
remainder of said parcel, and less certain unpaid taxes 
deducted from said award bv the said Commissioners. The 
further sum of $389.37 has been awarded and paid from 
said fund to Messrs. Pretzfelder and Bendlieim, attorneys 
for Francis J. Schrider, Trustee, by order of February 27, 
1937. There remains in the Registry of the Court the sum 

of $3,806.79 for the use of the rightful owners of 

19 said part of said parcel taxed as lot 803 in square 
3650. March 11, 1937, Francis J. Schrider, Trustee, 

filed a petition in this cause, praying that the said fund in 
the Registry of the Court be paid to him as the owner of 
said lot. 

3. A certain John A. Baker, being then the owner of a 
large tract of land, including lot 803 in square 3650 which 
has been awarded damages, and also including parcel 133/ 
38 and lot 800 in square 3832 against which benefits have 
been assessed in said proceeding, sold and conveyed the 
said large tract of land to T. Cushing Daniel by deed dated 
February 18, 1893, recorded in Liber 1833, folio 282. The 
said T. Cushing Daniel thereafter conveyed said large 
tract of real estate to John M. Comstock and Thomas Ar- 
mat, Trustees, by deed recorded in Liber 1829, folio 291. 
Thereafter said Thomas Armat and John M. Comstock, 
Trustees, had a survey made of the said large tract of land, 
which they entitled “West Brookland”, and by deed dated 
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September 27,1893, John M. Comstock and Thomas Armat, 
Trustees, conveyed to Thomas C. Daniel a certain lot 3 in 
block 23 in said subdivision called “West Brookland” as 
shown on a plat of said survey which was recorded in the 
office of the Recorder of Deeds with said deed in Liber 
1848 at folio 496. Thereafter by deed dated July 27, 1897, 
and recorded in Liber 2232 at folio 413, Thomas Armat and 
John M. Comstock, Trustees, conveyed to John! M. Com¬ 
stock certain land described as— 

“all Block numbered (23) Twenty-three, containing 30,422- 
63/100 square feet, and also Lots Numbered (7) seven to 
(11) Eleven in Block numbered (22) said lots 7 to 
20 11 containing in the aggregate 15,838-91/100 square 

feet, all of said Lots and Blocks being in Thomas 
Armat and John M. Comstock Trustee’s sub-division known . 
as ‘West Brookland’, as per plat of said subdivision re¬ 
corded in the Office of the Recorder of Deeds f0r the Dis¬ 
trict of Columbia in Liber numbered 1848, at fblio 496 et 
seq. one of the L and Records for the District of Columbia, 
together with all and singular the improvements, ways, 
easements, rights, privileges and appurtenances to the 
same belonging, or in anywise appertaining.” | 

This deed from Thomas Armat and John M. Cqmstock to 
John M. Comstock included said lot 3 of block 23 of West 
Brookland, which had theretofore been deedejd by said 
trustees to Thomas C. Daniel, but by deed recorded No¬ 
vember 9, 1897, and recorded in Liber 2263 at folio 450, 
Thomas C. Daniel, a bachelor, conveyed to Johti M. Com¬ 
stock— 

“all of lot numbered (3) three in Block numbered (23) 
twenty-three in Thomas Armat and John M.j Comstock 
Trustee’s sub-division of a part of ‘Metropolis View’ now 
called ‘West Brookland’ according to a plat of said sub¬ 
division which is recorded in the office of the Recorder of 
Deeds, in Liber No. 1848 at folio 496 et seq. one of the 
Land Records for the District of Columbia, together with 
all and singular the improvements, ways, easements, rights, 
privileges and appurtenances to the same belonging, or in 
anywise appertaining. ’ ’ 

Said plat of “West Brookland” showed said large tract 
of land as being subdivided into city blocks arid lots laid 
off in said blocks with streets between said blocks. Among 
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the streets shown on said plat were Eighth Street running 
north and south, and Keokuk running east and west. Block 
23 was shown as southwest of the intersection of Eighth 
Street and Keokuk Street and lots 7 to 11, inclusive, in 
block 22 were shown as being at the southeast corner of 
the intersection of Eighth and Keokuk Streets. The pres¬ 
ent parcel 133/38 and the present lot 800 in square 3832 
which have been assessed benefits in this proceeding 

21 are respectively block 23 and lots 7 to 11, inclusive, 
in block 22 of the subdivision known as West Brook- 

land. The present lot 803 in square 3650 which has been 
awarded damages in this proceeding is shown on said plat 
of West Brookland as constituting a part of Eighth Street, 
a part of Joliet Street (now Jackson Street) and a part of 
Keokuk Street (now Kearny Street). 

4. Thereafter by deed dated June 30, 1898, and recorded 
in Liber 2341 folio 282, the said Thomas Armat and John 
M. Comstock, Trustees, conveyed to John A. Baker and 
John Maguire, Trustees, all of the said large tract of real 
estate which had been conveyed by John A. Baker to T. 
Cushing Daniel except certain parts thereof which had been 
theretofore conveyed by deeds to four persons, including 
and expressly excepting the above described conveyance to 
John M. Comstock. The petitioner, Francis J. Sehrider, 
Trustee, claims that he has succeeded to the title of John A. 
Baker and John Maguire, Trustees, to such part of the orig¬ 
inal large tract of land as has not been sold off by the suc¬ 
cessive persons having title thereto. The petitioners, Caro¬ 
lyn Faulks and Edward A. Faulks, are the successors in 
title to John M. Comstock of the property conveyed to John 
M. Comstock bv Thomas Armat and John M. Comstock, 
Trustees, and by Thomas C. Daniel as above described. 

5. It is the contention of these petitioners Carolyn Faulks 
and Edward A. Faulks that the conveyances to their prede¬ 
cessors in title of lots by number, with a reference to a plat 
showing such lots with streets adjoining said lots and with 
other lots on the other side of said streets, gave to grantees 
the fee in the land to the center of each street shown in 
front of each of said lots conveyed to said grantees, and 
that no title to such land shown as streets remained in the 
grantors. These petitioners further contend that, since part 
of a certain proposed Keokuk Street shown on said plat 
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abutted on the north boundary of the subdivision, 

22 with no lots on the north side of said paft of said 
street, the conveyance of lots to the predecessors in 

title of these petitioners abutting on the south side of said 
part of Keokuk Street, gave to the grantees the fee in the 
land to the north boundary of the subdivision, the result 
of this is that there are 44,443.17 square feet yhich are 
owned by these petitioners Carolyn Faulks and Edward A. 
Faulks in the proposed street, and thus in the present lot 
803 in square 3650. The location of this land |owned by 
these petitioners is shown by a plat attached hereto marked 
“Exhibit 1” and made a part hereof. The verdict of the 
jury was based on a finding that there were 58,667^21 square 
feet in said lot for which the jury awarded damages of 
$5,866, or 10 cents a square foot. Of these damages there¬ 
fore the sum of 10 cents per square foot for the 44,443.17 
square feet owned by these petitioners or the total sum of 
$4,444.31 should be awarded to these petitioners, less a pro¬ 
portionate deduction for the taxes which have bepn paid to 
the District of Columbia from the award. 

6. In the alternative, and without waiving their claim to 
the fee of part of said street, these petitioners point out that 
it is admitted in Paragraph 10 of the petition of Erancis J. 
Schrider, Trustee, that these petitioners, Carolyn Faulks’ 
and Edward A. Faulks, have an easement over siiid lot 803 
in square 3650. If they have only an easement they never¬ 
theless respectfully submit to the Court that land in a street 
burdened bv such an easement would have no yalue, and 
that the owners of such land should be entitled to no part of 
the damages awarded, but such damages should all be given 
to holders of any easements in the street which afe the only 
things of value taken. After making just allowance for 
any easements appurtenant to land not owned by [these peti¬ 
tioners on the other side of the streets from thC property 

owned by them, it will be apparent that these petition- 

23 ers’ share of the verdict, based on the principal of 
easement, will be the same as their shar^ set forth 

in Paragrpah 5 based on the principal of ownersljip- 

7. Answering the allegations of the petition of the Com¬ 
missioners of the District of Columbia these petitioners 
deny that title to lot 803 in square 3650 is in Francis J. 
Schrider as Trustee according to the records, they deny 
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that the opinion of the title company stated in said petition 
is correct, or is of any evidentiary value or relevant in any 
way in these proceedings. They deny that the rule that the 
title of lot owners includes the fee of the streets, roads or 
alleys on which they abut ‘‘is a rule of legal convenience”. 
They deny that the taxes on the property have been regu¬ 
larly paid by Francis J. Sell rider and his predecessors in 
title. They deny that the said Schrider and his predeces¬ 
sors have exercised dominion or control over said land. 

8. Answering the petition of Francis J. Schrider, Trustee, 
for payment of said funds, these petitioners deny that the 
said Francis J. Schrider, Trustee, is the owner in fee simple 
of lot 803 in square 3650. They deny that the opinion of 
the title company quoted in said petition is correct, or is of 
any evidentiary value or relevant in any way in these pro¬ 
ceedings. These petitioners have no information whether 
the real estate in question has been assessed for taxation to 
Francis J. Schrider and his predecessors in title, but they 
deny that he or they regularly paid the taxes on the same 
and deny that he or they exercised control over the same for 
a period of more than forty years or for any period. They 
deny that Francis J. Schrider, Trustee, is entitled to the 
proceeds of the condemnation. 

24 Wherefore, the premises considered, petitioners 
pray: 

1. That there be awarded to these petitioners the sum of 
$4,444.31 representing payment for 44,443.17 square feet of 
land at 10 cents a square foot, less the proportionate part 
of the taxes which have been deducted bv the District of 
Columbia, or that the same amount be allowed them for loss 
of an easement as indicated in this petition. 

2. And for such other and further relief as to the Court 
may seem meet. 

CAROLYN FAULKS 
EDWARD A FAULKS 

SPENCER GORDON 

Attorney 

State of New York 

County of New York ss: 

We do solemnly swear that we have read the foregoing 
petition by us subscribed and know the contents thereof, 
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that the statements of fact made therein as upon personal 
knowledge are true, and that the statements mhde as upon 
information and belief we believe to be true. 

CAROLYN FAULKS 
EDWARD A FAULKS 

Subscribed and sworn to before me this l6th day of 
April, 1937. 


(Seal) 


SAMUEL SCHWARTZ 
Notary Public. 


N. Y. Co. Clk’s No. 157, Reg. No. 9S 233 
Commission Expires March 30, 1939 


26 Stipulation 

Filed April 20 1937 

i 

It is stipulated and agreed between Francis 3. Schrider, 
Trustee, and the petitioners, Carolyn Faulks and Edward 
A. Faulks, by their respective attorneys, that the follow¬ 
ing facts may be considered as established in the above en¬ 
titled cause without the introduction of deeds or certified 
copies thereof: 

By deed dated February 18, 1893, recorded in Liber 1833, 
folio 282, a certain John A. Baker, being the owner of a 
large tract of land, including lot 803 in square 3650 which 
has been awarded damages, and also including parcel 
133/38 and lot 800 in square 3832 against which benefits 
have been assessed in said proceeding, sold aqd conveyed 
the same to T. Cushing Daniel. The said T. Cushing Daniel 
thereafter conveyed said large tract of real esthte to John 
M. Comstock and Thomas Armat, Trustees, by deed re¬ 
corded in Liber 1829, folio 291. Thereafter shid Thomas 
Armat and John M. Comstock, Trustees, had a survey made 
of the said large tract of land, which they entitled “West 
Brookland”, and by deed dated September 27, 1893, John 
M. Comstock and Thomas Armat, Trustees, conveyed to 
Thomas C. Daniel a certain lot 3 in block 23 in said subdi¬ 
vision called “West Brookland’’ as shown on a iplat of said 
survey which was recorded in the office of the Recorder of 
Deeds with said deed in Liber 1848 at folio 496, and 
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27 a copy of which is attached hereto marked “Exhibit 
1” and made a part hereof. Thereafter by deed 

dated July 27, 1897, and recorded in Liber 2232 at folio 413, 
Thomas Armat and John M. Comstock, Trustees, conveyed 
to John M. Comstock certain land described as— 

“all Block numbered (23) Twenty-three, containing 30,422- 
63/100 square feet, and also Lots numbered (7) seven to 
(11) Eleven in Block numbered (22) said lots 7 to 11 con¬ 
taining in the aggregate 15,838-91/100 square feet, all of 
said Lots and Blocks being in Thomas Armat and John M. 
Comstock Trustee’s sub-division known as ‘West Brook- 
land’, as per plat of said subdivision recorded in the Of¬ 
fice of the Recorder of Deeds for the District of Columbia 
in Liber numbered 1848, at folio 496 et sec. one of the Land 
Records for the District of Columbia, together with all and 
singular the improvements, ways, easements, rights, privi¬ 
leges and appurtenances to the same belonging, or in any¬ 
wise appertaining.” 

This deed from Thomas Armat and John M. Comstock to 
John M. Comstock included said lot 3 of block 23 of West 
Brookland, which had theretofore been deeded by said trus¬ 
tees to Thomas C. Daniel, but by deed recorded November 
9, 1897, and recorded in Liber 2263 at folio 450, Thomas C. 
Daniel, a bachelor, conveyed to John M. Comstock— 

“all of lot numbered (3) three in Block numbered (23) 
twenty-three in Thomas Armat and John M. Comstock 
Trustee’s sub-division of a part of ‘Metropolis View’ now 
called ‘West Brookland’ according to a plat of said sub-di¬ 
vision which is recorded in the office of the Recorder of 
Deeds, in Liber No. 1848 at folio 496 et seq. one of the Land 
Records for the District of Columbia, together with all and 
singular the improvements, ways, easements, rights, privi¬ 
leges and appurtenances to the same belonging, or in any¬ 
wise appertaining.” 

Said plat of “West Brookland” showed said large tract of 
land as being subdivided into city blocks and lots laid off in 
said blocks with streets between said blocks. Among 

28 the streets shown on said plat were Eighth Street 
running north and south, and Keokuk running east 

and west. Block 23 was shown as southwest of the inter¬ 
section of Eighth Street and Keokuk Street and lots 7 to 11, 
inclusive, in block 22 were shown as being at the southeast 
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corner of the intersection of Eighth and Keokuk Streets. 
The present parcel 133/38 and die present lot 800 in square 
3832 which have been assessed benefits in this proceeding 
are respectively block 23 and lots 7 to 11, inclusive, of the 
subdivision known as West Brookland. The present lot 
803 in square 3650 which has been awarded damages in this 
proceeding is shown on said plat of West Brookland as con¬ 
stituting a part of Eighth Street, a part of Joliet Street 
(now Jackson Street) and a part of Keokuk Street (now 
Kearny Street). The petitioners, Carolyn Faulks and Ed¬ 
ward A. Faulks, are the successors in title to John M. Com¬ 
stock of the property conveyed to John M. Copistock by 
Thomas Armat and John M. Comstock, Trustees, and by 
Thomas C. Daniel as above described. By deed dated June 
30, 1898, and recorded in Liber 2341, folio 28^, the said 
Thomas Armat and John M. Comstock, Trustees, conveyed 
to John A. Baker and John Maguire, Trustees,! all of the 
said large tract of real estate which had been conveyed by 
John A. Baker to T. Cushing Daniel, except the portion 
thereof conveved to John M. Comstock by deed recorded in 
Liber 2232, folio 413, and except certain otheir portions 
thereof, conveyed by deed to three other persons. The pe¬ 
titioner, Francis J. Schrider, Trustee, is the successor in 
title of John A. Baker and John Maguire, Trustees, to such 
parts of and interests in the original large tract! of land as 
have not been conveyed by the successive persons having 
title thereto. 

LEON PRETZFELDER 
LEROY S. BENDHEIM 
FRANCIS M. SULLIYAN 
Attorney for Francis J. Schri¬ 
der, Trustee. 

SPENCER GORDON; 

Attorney for Carolyn Faulks 
and Edward A. Faulks. 

i 

(Here follows photostat marked page 29.) 


i 

i 
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30 Request for Findings of Fact and Conclusions 

of Law 

' Piled May 20 1937 

********* 

Carolyn Faulks and Edward A. Faulks request the Court 
to find as facts the statements contained in the first and 
second paragraphs of the findings of fact presented by 
counsel for Francis J. Schrider. 

In addition, they request the following findings of fact: 

3. That part of present lot 803 in square 3650, which con¬ 
sists of land adjoining block 23 and adjoining lots 7 to 11, 
inclusive, in block 22 in West Brookland and extending to 
the center of the street, where there was other land in said 
subdivision across the street, and to the boundary of said 
subdivision where there was no land on the other side of 
said street, comprises 44,443.17 square feet, and after de¬ 
ducting the proportionate part of the taxes which have been 
deducted by the District of Columbia, the amount of the 
award for lot 803 in square 3650 which is attributable to 
said 44,443.17 square feet is $3,444.49. 

4. The fair value of a right-of-way of ingress and egress 

in the nature of an easement over lot 803 in square 

31 3650 in favor of parcel 133/38 and lot 800 in square 

3832 is $3,444.49. 

They request that the Court make the following conclu¬ 
sions of law: 

1. The conveyances to the predecessors in title of Caro¬ 
lyn Faulks and Edward A. Faulks of lots by number with 
a reference to a plat showing such lots with streets adjoin¬ 
ing said lots and with other lots on the other side of said 
streets gave to the grantees the fee in the land to the cen¬ 
ter of each street shown in front of each of said lots con¬ 
veyed to said grantees, and no title to such land shown as 
streets remained in the grantors. 

2. Where part of Keokuk Street shown on said plat 
abutted on the north boundarv of the subdivision with no 
lots on the north side of said part of said street, the con¬ 
veyance of lots abutting on the south side of said part of 
Keokuk Street to the predecessors in title of Carolyn 
Faulks and Edward A. Faulks gave to the grantees the fee 
in the proposed street to the north boundary of the subdi¬ 
vision. 
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3. The land in the proposed street conveyed to the prede¬ 
cessors in title of Carolyn Faulks and Edward A. Faulks 
as described in conclusions 1 and 2, and consisting of 
44,443.17 square feet, is now the property of Carolyn 
Faulks and Edward A. Faulks, and the said Carolyn Faulks 
and Edward A. Faulks are entitled to $3,444.49 as the part 
of the award attributable thereto. 

4. (In the alternative if conclusions 1, 2 and 3 are not 
entered.) The petitioners Carolyn Faulks and Edward A. 

Faulks are entitled to $3,444.49 as the fair value of a 
32 right-of-way of ingress and egress in the nature of 
an easement over lot 803 in square 3650- in favor of 
parcel 133/38 and lot 800 in square 3832. 


SPENCER GORDON. 

Attorney for Carolyn Faulks 
and Edward A . Fdulks . 

33 Findings of Fact and Conclusions of Caw 

Filed May 20 1937 j 

# * * * # * * 


The Court makes the following findings of fact: 

1. In accordance with the agreed stipulation! of facts by 
the respective claimants, Francis J. Schrider, [trustee, and 
Carolyn and Edward A. Faulks, the Court finds that by 
deed dated February 18, 1893, recorded in Liber 1833, folio 
282, a certain John A. Baker, being the owner of a large 
tract of land, including lot 803 in square 3650 which has 
been awarded damages, and also including parcel 133/38 
and lot 800 in sqare 3832 against which benefits have been 
assessed in said proceeding, sold and conveyed [the same to 
T. Cushing Daniel. The said T. Cushing Daniel thereafter 
conveyed said large tract of real estate to John M. Com¬ 
stock and Thomas Armat, Trustees, by deed [recorded in 
Liber 1829, folio 291. Thereafter said Thomas Armat and 
John M. Comstock Trustees, had a survey madO of the said 
large tract of land, which they entitled “West ferookland”, 
and by deed dated September 27, 1893, John M. Comstock 
and Thomas Armat, Trustees, conveyed to Thomas C. 
Daniel a certain lot 3 in block 23 in said subdivision called 
“West Brookland” as shown on a plat of said survey which 
was recorded in the office of the Recorder of Deeds with 
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said deed in Liber 1848 at folio 496, and a copy of which is 
attached to the stipulation and marked “Exhibit 1” and 
made a part thereof, and by reference is made a part of 
these findings. Thereafter by deed dated July 27,1897, and 
recorded in Liber 2232 at folio 413, Thomas Armat and 
John M. Comstock, Trustees, conveyed to John M. Com¬ 
stock certain land described as: 

34 “all Block numbered (23) Twenty-three, containing 
30,422-63/100 square feet, and also Lots numbered 
seven (7) to eleven (11) in Block numbered twenty-two (22) 
said lots 7 to 11 containing in the aggregate 15,S38-91/100 
square feet, all of said lots and Blocks being in Thomas 
Armat and John M. Comstock Trustee’s sub-division known 
as “West Brookland”, as per plat of said subdivision re¬ 
corded in the Office of the Recorder of Deeds for the Dis¬ 
trict of Columbia in Liber numbered 1848, at folio 496 et 
sec. one of the Land Records for the District of Columbia, 
together with all and singular the improvements, ways, 
easements, rights, privileges and appurtenances to the same 
belonging, or in anywise appertaining.” 

This deed from Thomas Armat and John M. Comstock to 
John M. Comstock included said lot 3 of block 23 of West 
Brookland, which had theretofore been deeded by said trus¬ 
tees to Thomas C. Daniel, but by deed recorded November 
9, 1897, and recorded in Liber 2263 at folio 450, Thomas C. 
Daniel, a bachelor, conveyed to John M. Comstock: 

“all of lot numbered three (3) in Block numbered twenty- 
three (23) in Thomas Armat and John M. Comstock Trus¬ 
tee’s sub-division of a part of ‘Metropolis View’ now called 
‘West Brookland’ according to a plat of said sub-division 
which is recorded in the office of the Recorder of Deeds, in 
Liber No. 1848 at folio 496 et. seq. one of the Land Records 
for the District of Columbia, together with all and singu¬ 
lar the improvements, ways, easements, rights, privileges 
and appurtenances to the same belonging, or in anywise ap¬ 
pertaining.” 

Said plat of “West Brookland” showed said large tract of 
land as being subdivided into city blocks and lots laid off 
in said blocks with streets between said blocks. Among the 
streets shown on said plat were Eighth Street running 
north and south, and Keokuk running east and west. Block 
23 was shown as southwest of the intersection of Eighth 
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Street and Keokuk Street and lots 7 to 11, inclusive, in 
block 22 were shown as being at the southeast corner of the 
intersection of Eighth and Keokuk Streets. The present 
parcel 133/38 and the present lot 800 in square 3832 which 
have been assessed benefits in this proceeding are respec¬ 
tively block 23 and lots 7 to 11, inclusive, of Blocjv 22, of the 
subdivision known as West Brookland. The present lot 803 
in square 3650 which has been awarded damages in this 
proceeding is shown on said plat of West Brookland 
35 as constituting a part of Eighth Streep a part of 
Joliet Street (now Jackson Street) and a part of 
Keokuk Street (now Kearney Street). The petitioners, 
Carolyn Faulks and Edward A. Faulks, are the successors 
in title to John M. Comstock of the property donveyed to 
John M. Comstock by Thomas Armat and Johh M. Com¬ 
stock, Trustees, and by Thomas C. Daniel asj above de¬ 
scribed. By deed dated June 30, 1898, and Recorded in 
Liber 2341, folio 282, the said Thomas Armat apd John M. 
Comstock, Trustees, conveyed to John A. Baker and John 
Maguire, Trustees, all of the said large tract of real estate 
which had been conveyed by John A. Baker to T. Cushing 
Daniel, except the portion thereof conveyed fo John M. 
Comstock by deed recorded in Liber 2232, folio 413, and 
except certain other portions thereof, conveyed by deeds to 
three other persons. The petitioner, Francis J. Schrider, 
Trustee, is the successor in title of John A. Bak^r and John 
Maguire, Trustees, to such parts of and interests in the 
original large tract of land as have not been conveyed by 
the successive persons having title thereto. 

2. The plat of the proposed subdivision of i 1 West Brook- 
land’ ’ as per plat recorded in Liber 1848 at folio 496 of the 
Land Records, has never been filed in the Office of the 
Surveyor of the District of Columbia as a subdivision, and 
the present lot 803 has never been opened as a street, but 
has remained as unimproved acreage. 

3. That since the reconveyance of the land td the prede¬ 
cessors of the claimant, Francis J. Schrider, trustee, by 
deed dated June 30, 1898, the said land has been assessed 
for taxation in the name of the claimant, Francis J. Schri¬ 
der, trustee, and his predecessors in title, and they have to 
some extent exercised ownership and control^ and paid 
taxes on the same during the entire period, up until about 
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1930, taxes from that time until the present, having been 
deducted from the proceeds of the condemnation. 

4. There is no evidence that the claimants, Carolyn 
36 and Edward A. Faulks, or their predecessors in title, 
have exercised any ownership or control over said 
land, or paid taxes on same since June 30, 1898, and the 
first claim ever asserted by them with reference to same 
consists of their claim to the proceeds in this condemnation 
proceeding. 

The Court makes the following conclusions of law: 

1. That by virtue of the convevance to the predecessors 
in title of Carolyn and Edward A. Faulks, with reference to 
the plat of the proposed subdivision of “West Brookland” 
they acquired an easement for ingress and egress over the 
land in question, but they did not acquire a fee simple title 
to said land. 

2. That the present condemnation proceedings do not im¬ 
pair, interfere with or deprive them of their right of way, 
but on the contrary the placing and maintenance of streets 
over said land by the District of Columbia will permanently 
improve said easement, wherefore they have suffered no 
damage for which they are entitled to compensation in this 
proceeding. 

3. That the claimants, Carolyn and Edward A. Faulks, 
and their predecessors in title, if they ever had any right to 
assert a claim to ownership in fee simple of said land, they 
are now estopped and barred by reason of laches in not as¬ 
serting such a claim from 1898 until the present time. 

4. That the deed from the predecessors in title of the 
claimants, Carolyn and Edward A. Faulks, to the prede¬ 
cessors in title of Francis J. Schrider, trustee, contained 
covenants on behalf of the grantors and their heirs, exec¬ 
utors and administrators, that they would warrant and for¬ 
ever defend the land from and against the claims of all per¬ 
sons claiming the same or any part thereof, by, from, under, 
or through them, and that they would execute all other 
deeds or other assurance in law for the more certain and 
effectual conveyance of the land, and the claimants, Carolyn 
and Edward A. Faulks are estopped by this deed, from as¬ 
serting this claim. 
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5. That the claimant Francis J. Schrider, trustee, 
is entitled to the full amount awarded for said land 
in this condemnation proceeding. 

ALFRED A WHEAT j 
Chief Justice 

Order for Payment to Francis J. Schridpr, 

Trustee , of Fund in Registry of Court 

Filed May 20 1937 ] 

* * * # * * * j # * 


This matter coming on to be heard upon petition of 
Francis J. Schrider, trustee, and petition of Carolyn Faulks 
and Edward A. Faulks, for payment to them respectively of 
the funds deposited in the registry of the court, and after 
hearing testimony of the witnesses and argument of counsel 
for the respective claimants, and upon consideration of the 
agreed facts as stipulated by the respective parties, and it 
appearing to the court that Francis J. Schrider, |trustee, is 
entitled to said fund as the owner in fee simple Pf the land 
which was condemned in the above proceedings, it is, by the 
court this 20th day of May, 1937, 

ADJUDGED, ORDERED AND DECREE^ that the 
clerk of the court be, and he hereby is ordered to pay to 
Francis J. Schrider, trustee, the fund remaining jin the reg¬ 
istry of the court, being approximately three thousand eight 
hundred and two dollars and eighty-six cents ($3,802.86). 

It is further ADJUDGED, ORDERED AND DECREED 
that the petition of Carolyn Faulks and Edward A. Faulks 
for payment of said fund to them be, and the same hereby is 
denied. 

ALFRED A. WHEAT, 

i 7 

Chief Justice. 

i 

From the foregoing judgment and decree Carolyn Faulks 
and Edward A. Faulks note in open court and appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, and the amount of supersedeas undertaking is fixed at 
One Thousand Dollars ($1,000.00) and the amount of cost 
undertaking on such appeal is fixed at One Hundred Dol¬ 
lars ($100.00) or Fifty Dollars ($50.00) cash, j 

ALFRED A. WHEAT, 

Chief Justice . 
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Memorandum 


June 3-1937. 

Bond of $1000 (supersedeas) on appeal approved and 
filed. 


39 Assignments of Error 

Filed June 9-1937 

********** 

The Court erred in the following matters: 

1. In finding as a fact that Francis J. Schrider, Trustee, 
and his predecessors in title have to some extent exercised 
ownership and control over the land in question. 

2. In admitting evidence as to the amount of taxes paid 
on the property in question. 

3. In finding as a fact that Francis J. Schrider, Trustee, 
and his predecessors in title have paid taxes on the property 
in question from June 30, 1898, to about 1930. 

4. In entering findings of fact 3 and 4. 

5. In failing to enter findings of fact 3 and 4 requested 
by Carolyn Faulks and Edward A. Faulks. 

6. In entering conclusions of law 1, 2, 3, 4 and 5. 

7. In failing to enter conclusions of law 1, 2, 3 and 4 re¬ 
quested by Carolyn Faulks and Edward A. Faulks. 

8. In holding that Francis J. Schrider, Trustee, was en¬ 
titled to the full amount awarded for the condemnation of 
lot 803 in square 3650. 

9. In not holding that Carolyn Faulks and Edward A. 

Faulks were the owners of the part of lot 803 in 

40 square 3650 shown in green on Exhibit 1 of the peti¬ 
tion of Carolyn Faulks and Edward A. Faulks and in 

not awarding them the sum of $3,444.47 as the part of the 
net award attributable thereto. 

10. In not holding in the alternative that Carolyn Faulks 
and Edward A. Faulks as admitted owners of an easement 
of ingress and egress over lot 803 were entitled to some 
part of the award therefor. 

11. In not permitting the witness Doyle to give his opin¬ 
ion as a real estate man as to what part of the award for 
lot 803 in square 3650 should be attributed to the value of 
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the easement of ingress and egress in favor of parcel 133/38 
and lot 800, square 3832, owned by Carolyn Faulks and Ed¬ 
ward A. Faulks, and what part of the award should be at¬ 
tributed to the value of lot 803 subject to the saicjl easement. 

SPENCER GORDON 
Attorney for Carolyn Faulks 
and Edward A. Faulks. 

41 District Court of the United States for the 

District of Columbia 

i 

Wednesday, June 9, 1937. 

j 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice Wheat, presiding. 

* * -* * * * # # 

Come now the parties hereto by their respective attorneys 
of record, and thereupon Carolyn Faulks and Edward A. 
Faulks by their Attorney present to the Court their Bill of 
Exceptions taken at the trial of this cause, and pray that 
the same be signed and made of record, nunc} pro tunc, 
which is hereby accordingly done. 


42 Designation of Record 

Filed June 9-1937 j 

* * * * * # * # 1 * # 
The Clerk of the Court will please prepare the! transcript 
of record upon appeal in the above case as follows: 

1. Memorandum of tiling petition, June 18, 1936. 

2. Memorandum appearance Francis M. Sullivan for 
Francis J. Schrider, Trustee, September 18, 193(J>. 

3. Memorandum appearance Leon Pretzfelder and Leroy 

S. Bendheim for Francis J. Schrider, Trustee, October 23, 
1936. | 

4. Verdict of jury, December 17, 1936, complete. 

5. Memorandum of order overruling exceptions and ob¬ 
jections and ratifying verdict, January 15, 1937. 

6. Petition of Commissioners to deposit mon^y in Reg¬ 
istry of Court, February 26, 1937, complete. 

7. Memorandum $4,196.16 deposited in Registry of Court 
February 26, 1937. 
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8. Memorandum $389.37 paid to Pretzfelder & Bendheim, 
attorneys for Francis J. Sch rider, Trustee, February 27, 
1937. 

9. Petition of Francis J. Sch rider, Trustee, for payment 
of fund, filed March 11, 1937, complete. 

10. Petition of Carolyn Faulks and Edward A. Faulks 
for payment of fund, filed April 20, 1937, complete. 

43 11. Stipulation filed April 20, 1937, complete. 

12. Request of Carolyn Faulks and Edward A. 
Faulks for findings of fact and conclusions of law, filed May 
20, 1937, complete. 

13. Findings of fact and conclusions of law, entered May 
20, 1937, complete. 

14. Order for payment of fund in Registry of Court en¬ 
tered May 20, and notation of appeal therefrom and order 
fixing undertaking on appeal, complete. 

15. Memorandum of filing and approval of supersedeas 
bond. 

16. Assignments of error, complete. 

17. Memorandum of filing bill of exceptions and all 
amendments thereto and submission and approval of the 
same showing dates. 

18. This designation. * 

1 SPENCER GORDON 

Attorney for Carolyn Faulks 
and Edinard A. Faulks. 

44 Received copy of the attached assignments of 
error and designation of record this 8th day of June, 

1937. 

LEON PRETZFELDER 
LEROY S. BENDHEIM 
FRANCIS M. SULLIVAN 
Attorney for Francis J. Sch ri¬ 
der, Trustee. 

ELWOOD SEAL 

WF 

j WALTER L FOWLER 

Attorney for M. C. Hazen, et 
al., Commissioners. 


I 

I 
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We have no additional designation. 

LEON PRETZFELDER 
LEROY S. BENDHEIM 
FRANCIS M. SULLIVAN 
Attorney for Frandis J. Schri- 
der, Trustee. 

ELWOOD SEAL ! 

WF 

WALTER L FOWLER 
Attorney for M. C. Hazen, et 
al ., Commissioners .! 

45 District Court of the United States for; the 

District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 44, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 2429 District Court, 
entitled In Re: Condemnation of land for the extension of 
8th Street, Northeast, between Irving and Keafney Streets, 
and at the intersection of Franklin Street, &c., ias the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 8th day of September, 1937. 

C E STEWART, | 

(Seal) Clerk . j 

46 In the District Court of the United States 

for the District of Columbia j 

District Court No. 2429. 

i 

In re: Condemnation of land for the extension of 8th St., 
N. E., between Irving and Kearny Streets, andjat the inter¬ 
section of Franklin St., and for the extension of Jackson 
and Kearny Sts., between 7th and 8th Streets, N. E., in the 
District of Columbia. 
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1 Bill of Exceptions. 

Be it remembered that this case came on for hearing be¬ 
fore Chief Justice Alfred A. Wheat on April 28, 1937. 

Opening statements were made by Walter L. Fowler, 
Esq., Assistant Corporation Counsel, on behalf of the Dis¬ 
trict of Columbia, by Spencer Gordon, Esq., on behalf of 
Edward A. Faulks and Carolyn Faulks, and by Leon Pretz- 
felder, Esq., on behalf of Francis J. Schrider, Trustee. 

Thereupon, Mr. Gordon offered in evidence a certain 
stipulation filed April 20, 1937, which was received in evi¬ 
dence as Faulks’ Exhibit No. 1. 

Charles R. Denny, Jr., was called as a witness on behalf 
of Edward A. Faulks and Carolyn Faulks, and testified in 
substance as follows: I am employed in the office of Coving¬ 
ton, Burling, Rublee, Acheson & Shorb, and prepared the 
exhibit which is attached to the petition of Mr. and Mrs. 
Faulks, consisting of a plat showing a green area. The 
green portion shows land claimed by Mr. and Mrs. Faulks, 
and includes land abutting their property to the middle of 
the street except that where there was no land in the sub¬ 
division on the opposite side of the street I have included 
the entire width of the street. The plat from the Surveyor’s 
office which was used in the condemnation case 
47 gives the distances, and by using the distances and 
plane geometry the area can readily be computed. 
The area in green is 44,443.17 square feet. The award of 
the jury was apparently based on 10 cents a foot. That 
would give a value of $4,444.31 to the green area. I have 
computed what proportionate amount Mr. and Mrs. Faulks 
would be entitled to of the net amount paid into court after 
deducting District of Columbia taxes for the last seven 
years, and find that this would be $3,444.47. 

Harold E. Doyle was called as a witness and testified 
that he was in the real estate business and that he had tes¬ 
tified as an expert in many real estate cases. The Court 
suggested that his qualifications might be admitted, and Mr. 
Pretzfelder admitted his qualification. He was then asked: 

Q. Will you look at this condemnation map in this par¬ 
ticular case, please? I direct your attention to the green 
area shown as Lot 803, and I will ask you to assume that 
the owners of Parcel 133/38, to the west of it, and the own- 


i 
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ers of Parcel 800 to the east of it, have an easement of in¬ 
gress and egress over Lot 803, and that some otjier parties 
own Lot 803 subject to this easement of ingress and egress; 
and I will ask you to assume that there has bedn approxi¬ 
mately $5,800 awarded as the value of Lot 803. In your 
opinion, as a real estate man, what part of thaf should be 
attributed to the value of the easement that I have de¬ 
scribed, and what part should be attributed to the value of 
the property subject to the easement? 

Mr. Pretzfelder. I object, if the court please^ It is not 
a question of fact; it is more a question of law. 

48 The Court. There might be a differencd of opinion 
on it. 

Mr. Gordon. That comes under my alternative theory, 
your Honor; that is, under the theory that we jqst have an 
easement. 

The matter was then argued, Mr. Gordon contending that 
it was necessary for the Court to determine how much of 
the money paid into Court should go to the admitted hold¬ 
ers of the easement and how much to the owners of the 
land subject to the easement. The Court sustained the ob¬ 
jection, to which ruling Mr. Gordon excepted. 

Testimonv on behalf of Mr. and Mrs. Faulks was then 
* 

closed. 

Francis J. Schrider, called as a witness in his own behalf 
testified that he was a grandson of Mr. McGuire who orig¬ 
inally owned the entire tract, and that he had filed a peti¬ 
tion asking for the amount of the award. . 

Q. Do you know who has paid the taxes sinbe the time 
the property was reconveyed in 1898? A. Thej were paid 
by John A. Baker up to 1926, when I took on the trustee¬ 
ship. 

By the Court: j 

Q. You cannot of your own personal knowledge know of 
taxes that were paid away back in 1898. You were not of 
age at that time and were not familiar with the payment 
of taxes, were you? A. No. 

Q. Since what time have you paid taxes ? A. Since 1926. 
By Mr. Pretzfelder: ! 

Q. Do you have any personal knowledge of who paid 
taxes prior to 1926? A. Yes, I know that Mr. Baker 
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49 paid the taxes, when I was of age enough to know 
that he was exercising that. 

The Court. I did not mean to reflect upon your age. 

Bv Mr. Pretzfelder: 

Q. How old are you? A. Forty-two years old. I was 
born in 1895. 

By the Court: 

Q. When did you have any knowledge about this prop¬ 
erty? When did you begin to have some familiarity with 
it? A. From about the time I was 12 years old. 

Q. That would have been about 1907. When did you first 
have knowledge of who was paying taxes? A. About that 
time. 

(After discussion by counsel): 

By the Court: 

Q. Did you yourself every pay any taxes? A. Yes, your 
Honor. 

Q. When did you pay taxes? A. 1926 and 1927. 

The witness produced checks for payment of taxes in 
1926 and 1927. 

Bv Mr. Pretzf elder: 

* 

Q. Mr. Schrider, will you tell us just whatever you may 
happen to know about Mr. Baker and Mr. McGuire—those 
trustees—having paid taxes as long as you remember? A. 
I do know that there were portions of the property sold 
from time to time, as a boy, and the taxes were— 

50 there was always a certain sum of money reserved 
by Mr. Baker to keep the taxes paid on the balance 

of the property. 

Then, there was also a certain amount of it that was 
equally divided among the five heirs, of which my mother 
was one. 

I can distinctly remember my Uncle Johnny, who was 
cotrustee with Mr. Baker, bringing those checks up there 
and getting them to sign for them, which was their share 
in the amount received for the portion of the property sold 
off. 
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The witness was then asked if he had made a computation 
from the books of the Collector of Taxes of how much 
taxes had been paid on the property. Mr. Gordon objected 
that this was hearsay, and further that the amount of taxes 
paid was immaterial in the absence of testimony that they 
were paid continuously. The following then occurred: 

Bv the Court: 


Q. What was it you computed? A. I consulted the tax 
ledgers and found out the amount of taxes assessed on this 
particular piece of property for the years back to and in¬ 
cluding 1915. I then assumed that the years prior to 1915, 
to 1898—I think it is reasonable—my assumption is reason¬ 
able in saying that the amount of taxes was $30 a year. 

Q. I do not believe we can have that. A. In 1915 it was 
$43, and in 1926, on, it was around $177. I think anybody 
will admit that $30 would not be unfair. But the! books back 
from 1915 were kept differently, and it would take quite an 
expert to get the actual data in dollars and cents. 

The Court. We want the fact. It may :or may not 
51 be relevant as to who paid the taxes. 

Can you testify, or have you made an investiga¬ 
tion so that you can testify, as to who paid the taxes ? 

The Witness. Nothing more than I have stated: that I 
have paid them from 1926. I feel absolutely certain that 
they were paid by John A. Baker and John McGuire up to 
that time. Mr. Baker has always—well, there has been no 
question at all about his exercising trusteeship. 

i 

By the Court: | 


Q. You can’t be certain of that. A. I feel absolutely cer¬ 
tain. 

Mr. Pretzfelder. He has testified that Mr.! Baker had 
made some statements to him which evidently |he has now 
forgotten. 

Mr. Gordon. Of course, they are not admissible. 

The Witness. My uncle was cotrustee. 

The Court. It does not seem to me that we need to go 
into this any further. The uncontradicted evidence is that 
there were a number of years when the taxes wbre not paid 
at all. They were deducted from this award, j Up to that 
time they must have been paid by somebody. This witness 


i 
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has testified in substance that he knows they were paid by 
the trustees for a certain number of years back. 

The Witness. A portion of the property was sold off, your 
Honor, and that title was traced by the Columbia Title Com¬ 
pany; and had they not paid taxes, don’t you think that 
would have been brought out? 

The Court. There is no doubt that somebody paid 

52 the taxes down to the time when this award was 
made. 

After further discussion the Court said: 

The Court. We have the evidence as to who owned the 
property, and we have evidence that the taxes were not 
paid for a number of years prior to the award and that 
they were deducted from the award. I do not believe we 
can go much further than that. The inference is that up 
to that time they were paid by somebody. 

The Witness. May I say this: On the tax ledger— 

Mr. Gordon (interposing). We object to his hearsay tes¬ 
timony. 

After further discussion the Court ruled: 

The Court. I will have to sustain the objection. I will 
have to hold that they were paid by somebody down to the 
time when this witness testified he paid them. For a period 
of time they were not paid at all, and they were deducted 
from this award. 

Mr. Gordon. That is right. 

The Court. That is about as far as he may go. 

By Mr. Pretzfelder: 

Q. As a result of your investigation, how much, approxi¬ 
mately, has been paid in texes on this lot since 1898? 

Mr. Gordon. I am forced to object to that, your Honor. It 
does not matter whether the taxes were one dollar a year 
or a thousand dollars a year. It is the continuity of pay¬ 
ments that has to do with adverse possession and not the 
amount paid. 

Mr. Pretzfelder. We are not trying to establish title by 
adverse possession. We already have the record 

53 title, and the person who has the record title does 
not have to establish title by adverse possession, al- 
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though it is my contention that we would come within that 
statute. * * * j 

The Court. I think I will let him testify as to his exam¬ 
ination of the records in the Tax Department and as to the 
amount of taxes that have been paid. Of course, he does 
not know who paid them. 

The witness testified that his computation of the taxes paid 
since 1898 was $2,987.74, that he thought he was entitled to 
interest and that including interest the total was $4,789.10. 
This testimony was given over objection by Mr. Gordon as 
to its materiality, and an exception to its admission was al¬ 
lowed. 

The following then occurred: 

By Mr. Pretzfelder: | 

Q. Mr. Schrider, do you have any information as to who 
has exercised ownership and control over what! is called 
lot 803 for any period of time; and if so, for how long? 

Mr. Gordon. We object to that. It calls for a conclusion. 
We should like to have you ask him something about the 
facts. 

The Court. Yes, I will sustain the objection. He may tes¬ 
tify as to any facts. 

The Witness. My uncle exercised the control of the prop¬ 
erty as trustee. 

By the Court: I 

Q. What do you mean by that? A. I mean that!he would 
use it as a truck farm. 

Q. Where this street is opened now? A.l Yes, and 
54 then he allowed Mr. Williamson, who livod on the 

North Side, to use it for gardening purposes, to my 
absolute knowledge, before I was trustee. 

Mr. Schrider further testified that he recalled sofne leases 
that were given with the right to pass over, that he visited 
the property every year since he was made trusteb in 1926, 
that he “exercised control and protected rights’’, that he 
did not fence it in but did see that there was nothing put 
on it by anyone else, that the Clay Products Company was 
made to keep over its line on the ground that it has there, 
that the witness secured leases to protect against any right- 
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of-way that someone might try to establish, that- 1 certain 
people were using part of Kearny Street to get into garages 
they had on the north side, that there was a man who had 
a garage there and the witness went to them and drew up a 
lease, and that they acknowledged that they had no owner¬ 
ship over the property at all and paid the witness a dollar 
for a right-of-way over the property. 

On cross-examination Mr. Schrider said he was born in 
1895, that the property which was owned by the trustees 
who were his predecessors at one time was a very large 
tract of property including property on both sides of the 
railroad, more on the east side of the railroad. The wit¬ 
ness was shown a plat similar to that attached to the stip¬ 
ulation, and testified that the property owned by the trus¬ 
tees was approximately all the property shown on the plat 
except a few lots that had been sold off. 

Q. You do not want to give the Court the impression that 
vou as a child of twelve followed all the details of what the 
trustees were doing with this large tract of property, do 
you? A. I did not follow the details, no. 

The witness testified that he became trustee in 1926, 
55 that he paid taxes for four years that were shown by 
his checks, that after that he did not pay any more 
taxes, that in the year 1933 he gave two or three leases 
which allowed people to come into garages on the north side 
of Kearny Street. 

The case was then argued, and the Court delivered an 
oral opinion as follows: 

The Court (Mr. Chief Justice Wheat): This is a very 
interesting case and involves a good many complicated 
questions. I know that the general rule is that where a 
conveyance is made of land abutting on a public highway, 
it runs to the center of the street. Of course, there are 
differences in different jurisdictions, and rules of law are 
not always the same, as, for example, in the old Dutch street 
cases in New York, and cases of streets laid out under par¬ 
ticular statutes. Then there is the question as to the effect 
of conveyances of land described by the map. 

Of course, we have the complication here that the map 
was never accepted as a formal dedication of the streets 
and was never recorded in the proper office where it should 
have been to have brought about that result. We have also 


47 


CAROLYN FAULKS, ET AL. VS. F. J. SCHRIDER, ETj AL. 

the further complication that this West Brooklahd project 
collapsed and never went through, with the exception of a 
few lots that had been conveyed. The property was all re¬ 
conveyed to the original grantors. Nothing has been done, 
so far as I can discover, from that time until this, when 
the District started its condemnation proceedings. 

The evidence justifies the conclusion that in the 

56 meantime Mr. and Mrs. Faulks had never attempted 
to exercise any ownership there or assert any rights 

until this award was made by the jury in the condemnation 
proceedings. Mainly, the other parties, Schridbr and his 
predecessors in title, have been paying taxes on that prop¬ 
erty ; and while there is no evidence that they exercised any 
formal powers of ownership over it, just the satne, as be¬ 
tween Schrider and his predecessors in title an& Mr. and 
Mrs. Faulks, Schrider has shown more evidencd of acting 
as good faith owner of that property than the Faiilkses and 
their predecessors have. 

When it comes to the equities of the case, if such there be, 
of course they would be decided on a strictly l^gal basis. 
I think you have got to take into account some equities. 

My judgment on the entire record here is thaf Schrider 
is entitled to this money. It does not seem to b4 right, ac¬ 
cording to my sense of justice, to give that money to Mr. 
and Mrs. Faulks when they and their predecessors have 
treated it as an abandoned property—that is really what it 
comes down to—ever since 1897. Whether theile was any 
statute of limitations or not, that is actually whqt occurred 
ever since 1897. They have treated any such claim as that 
as abandonment. 

I do not know whether the doctrine of estoppel would 
come in. It does not have to. Estoppel is a convenient way 
to cover a multitude of sins sometimes. 

I do not think it would be right to deprive thS man who 
has been the record owner of this property, and who with 
his predecessors has been the record owner of this property 
for many years, they having paid the tfrxes on it 

57 and, to some extent, execised power of ownership 
over it, of the money that is coming as ah award of 

the condemnation proceedings, in favor of some people who 
have never asserted any claim, who have never done any¬ 
thing to protect their rights, and who did not even care 
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enough about the case to appear here in court. That may 
not be definite, but the fact is that Mrs. Faulks never came 
into court. 

Mr. Fowler. We could not charge that against her, your 
Honor; she was a New Yorker. 

The Court. She got out here pretty rapidly after the as¬ 
sessment. 

Mr. Fowler: We notified her. 

The Court. Well, anvwav. it does not seem to me to be 
equitable and just. Of course, she has a strict legal right 
if the law must, without regard to circumstances, regard 
her as the owner of that property, because the deed to her 
ancestor described the property, but I do not believe that 
is the right way to look at it. 

That is mv decision. 

The Court then stated that in order to make a record he 
would permit the parties to present requests for findings 
of fact and conclusions of law and would rule upon them. 

Counsel appeared before the Court again on May 20, 
1937, and at the request of Mr. Pretzfelder, the Court signed 
the findings of fact and conclusions of law which were filed 
May 20, 1937. Mr. Gordon made no objection to the first 
and second findings of fact. He objected to the third find¬ 
ing of fact on the ground that the evidence did not sustain 
a finding that Francis J. Schrider, trustee, and his pre¬ 
decessors in title had exercised ownership or control 
58 during the period since June 30, 1898, or that they 
had paid taxes during that period up to 1930. This 
objection was overruled, and finding 3 was entered, to 
which an exception was allowed. Mr. Gordon objected to 
finding 4 on the ground that it was purely a negative find¬ 
ing. This objection was overruled and an exception was 
allowed. Mr. Gordon also objected to each of the five con¬ 
clusions of law offered by Mr. Pretzfelder. The objections 
were overruled, and exceptions were allowed. 

On behalf of Carolvn Faulks and Edward A. Faulks, Mr. 
Gordon presented a written request for certain findings of 
fact numbered 3 and 4, and certain conclusions of law num¬ 
bered 1, 2, 3 and 4, and the same was duly filed March 20, 
1937. The Court declined to make any of the findings or 
conclusions requested, and allowed exceptions to such re¬ 
fusal. 
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The Court then signed a formal judgment, from which an 
appeal was noted in open Court by Carolyn Faulks and 
Edward A. Faulks, all on May 20, 1937. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of 
Carolyn Faulks and Edward A. Faulks. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid as they were severally taken, 
and duly entered upon the minutes of the Court, and be¬ 
cause the matters and things hereinabove recited are not 
matters of record, in order to make the same a piart of the 
record herein, which is herebv ordered so that the said 
Carolvn Faulks and Edward A. Faulks mav have Itheir case 
reviewed on appeal, the said Carolyn Faulks and Edward 
A. Faulks, by their attorney, move the Court to sign and 
seal this their bill of exceptions, to have the same force and 
effect as if each and every one of said Exceptions 

59 had been separately signed and sealed, which motion 
is granted by the Court; and thereupon! the said 

Carolyn Faulks and Edward A. Faulks tender this their 
bill of exceptions and request the Court to sigii and seal 
the same, which is accordinglv done, now this 9th day of 
June, 1937. j 

ALFRED A. WHEAT, 
Chief Justice. 

LEON PRETZFELDER, ESQ., j 

60 Attorney for Francis J. Schrider, Trustee; 

WALTER L. FOWLER, ESQ., and 
ELWOOD SEAL, ESQ., j 

Attorneys for the Commissioners of the 
District of Columbia: 

i 

Please take notice that we are filing a bill of exceptions, 
copy of which is attached, and that the same will be sub¬ 
mitted to Mr. Chief Justice Wheat July 6, 1937. 

SPENCER GORDON,! 

Attorney for Carolyn Faulks and Edward A. Faulks. 
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Received copy of foregoing bill of exceptions and notice 
this 8th day of June, 1937. 

LEON PRETZFELDER 

LEROY S. BENDHEIM 

FRANCIS M. SULLIVAN 
Attorneys for Francis J . Schrider, Trustee. 

ELWOOD SEAL 

WF 

WALTER L FOWLER 
Attorneys for the Commissioners of the 
District of Columbia. 

We have no objections or. amendments to the foregoing 
bill of exceptions and consent to the immediate presenta¬ 
tion and approval of the same. 

LEON PRETZFELDER 

LEROY S. BENDHEIM 

FRANCIS M. SULLIVAN 
Attorneys for Francis J. Schrider, Trustee. 

ELWOOD SEAL 

WF 

WALTER L FOWLER 

Attorneys for the Commissioners of the 
District of Columbia. 

Endorsed on Cover: No. 7036. Carolyn Faulks et al., 
Appellants, vs. Francis J. Schrider, Trustee, et al. United 
States Court of Appeals for the District of Columbia Filed 
Sep 10 1937 Moncure Burke, Clerk. 
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BRIEF FOR CAROLYN FAULKS AND EDWARD 
A. FAULKS, APPELLANTS. 


Decision Below. 

I 

i 

This is an appeal from a final judgment pf the Dis¬ 
trict Court of the United States for the District of Co- 
lumbia ordering that certain funds held in tfie registry 
of the Court as the purchase price of lot 803 in Square 

i 

i 

i 

| 

I 

i 

I 

I 



3650, which had been condemned for the extension of 
Eighth, Jackson and Kearny Streets, should be paid 
to Francis J. Schrider, trustee, and denying the claim 
of the appellants, Carolyn Faulks and Edward A. 
Faulks to any part thereof. 


Statement of Facts. 

The case involves the question of whether the appel¬ 
lants Carolyn Faulks and Edw^ard A. Faulks had a val¬ 
uable interest in lot 803, Square 3650. 

In 1893 Thomas Arrnat and John M. Comstock as 
trustees owned a large tract of land, which they had 

t 

surveyed and divided into blocks, lots and streets un¬ 
der the name “West Brookland” (R. 25, 26, 31, 32). 
A plat of this survey was recorded by them in the 
office of the Recorder of Deeds as an exhibit to a deed 
conveying one of the lots (R. 25-26, 31-32). There¬ 
after in 1897 the trustees conveyed to John M. Com - 
■ stock certain land described as follows: 

“All Block numbered (23)* Twenty-three con¬ 
taining 30422-63/100 square feet and also Lots 
numbered (7) seven to (11) Eleven in Block num¬ 
bered (22) said lots 7 to 11 containing in the 
aggregate 15838-91/100 square feet all of said 
Lots and Blocks being in Thomas Armat and John 
M. Comstock Trustee’s sub-division known as 
‘West Brookland’ as per plat of said sub-division 
recorded in the Office of the Recorder of Deeds 
for the District of Columbia in Liber numbered 

•This deed included lot 3 of block 23 which had theretofore been 
deeded by the trustees to Thomas C. Daniel, but Daniel subsequently 
conveyed that lot to John M. Comstock (R. 26, 32). 
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1848 at folio 496 et. sec. one of the Land Records 
for the District of Columbia, together with all 
and singular the improvements, ways, easements, 
rights, privileges and appurtenances to the same 
belonging or in anywise appertaining . |. . ” (R. 
26, 32). 


The lots thus conveyed to Comstock were shown on 
the plat as abutting on Eighth Street, Keokuk Street 
(now Kearny), and Joilet Street (now Jackson), but 
the plat showing the blocks, lots and streets, although j 
recorded in the Office of the Recorder of D^eds, was ) ^ 
never recorded in the Surveyor’s office, and the parts 
of streets adjoining the property conveyed to Com- )' - 
stock thus were never formally dedicated to the Dis- 

4> 

trict of Columbia as streets (R. 33). 

Mr. and Mrs. Faulks are the successors ip title to 
John M. Comstock (R. 29, 33). They contend. that the 
conveyance to Comstock of land by lot and block num¬ 
ber with reference to a plat showing that the land con¬ 
veyed abutted on proposed streets gave to bomstock 
the fee in each case to the center of the streets,* and 
that as successors in title to Comstock thev have title 

•/ I 

to the parts of the streets abutting the lots conveyed 
to Comstock to the extent shown by the plat] opposite 
page 4 of this brief (R. 20-21, 23). j 

This street property is now called lot 803 in Square 
3650, and is the property title to which is ip dispute y 
in this proceeding (R. 29, 33). Schrider claims title/ V 
to the entire part of the lot which has been copdemned. 

Mr. and Mrs. Faulks claim title to the center of the ^ s 

I • V 

street abutting their property and to the full width of 


/i 

m 


* s 

a 


*Where the street was shown on the edge of the plat, -vyith no land 
in the subdivision abutting on the other side of the strfeet, the full 
width of the street is claimed. (See Point II of Argument.) 




the street where there was no land in the original sub¬ 
division abutting on the other side of the street. 
These claims can readilv be understood bv reference 
to the annexed plats. The first plat shows the prop¬ 
erty in 1893 and is a reproduction of the upper left 
hand corner of the plat referred to in the deed to 
Comstock. The second plat shows the same property 
in 1937. The proposed Keokuk and Joilet Streets have 
now become Kearny and Jackson Streets, respectively. 
Eighth Street remains. Block 23 lias become parcel 
133/38. Lots 7 to 11 in Block 22 have become lot 800 
in Square 3832. The property in the proposed Keokuk, 
Joilet and Eighth Streets adjoining these lots has 
become lot 803 in Square 3650. The part of lot 803 
claimed by Mr. and Mrs. Faulks is shown by cross 
ruling. 

In 1898 Armat and Comstock, trustees, conveyed to 
Baker and Maguire, trustees, all of the original large 
tract of land except the portion thereof which they had 
conveyed to Comstock by the deed which has been de¬ 
scribed, and except certain other portions which they 
had conveyed to three other persons (R. 29, 33). The 
appellee Francis J. Schrider, trustee, is the successor 
in title of Baker and Maguire, trustees, to such parts 
of, and interests in, the original tract of land as have 
not been conveyed (R. 29, 33). Schrider contends that 
no part of the property shown as streets on the plats 
was conveyed to Comstock, and that to the extent 
that the property shown on the plats as streets was 
not dedicated to the District of Columbia, he is the 
owner thereof. Schrider thus claims title to that part 
of the street property which is adjacent to the Faulks ’ 
property (R. 13). 
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The street property was vacant, unimproved prop¬ 
erty, with no street cut through. Down to j 1926 the 
taxes were presumably paid by someone, but the evi¬ 
dence does not show by whom (R. 44). Schrider paid 
the taxes for four years beginning in 1926 (R. 42, 46). 
From 1931 to 1937 inclusive the taxes were; not paid 
at all (R. 10). Schrider testified that “his uncle’’ 
used the property as a truck farm, and allowed a 
neighbor to use it for gardening purposes (R. 45), but 
there is no evidence as to when this \^as done. 
Schrider testified that he visited the property every 
year since he was made trustee in 1926, that he did 
not fence it in but saw that nothing was put on it by 
anyone else, and that he gave a right-of-vfay to an 
adjoining owner to get into his garage (R. 45-46). 
Other than this there was no testimony tending to 
show that Schrider or his predecessors in title had 
established adverse possession to the property, and 
counsel for Schrider stated during the course of the 
hearing: 


“We are not trying to establish title by ad¬ 
verse possession” (R. 44). 

i 

June 18, 1936, a petition was filed by the Commis¬ 
sioners of the District of Columbia to condemn land 
necessary for the extension of Eighth Street, Jackson 
Street and Kearny Street (R. 1). The stfeet prop¬ 
erty, lot 803 in Square 3650, ownership of which is in 
dispute in this appeal, was condemned and awarded 
damages in the sum of $5,866 (R. 3-4). The two ad¬ 
joining tracts owned by Mr. and Mrs. Faulks, now 
called lot 800 in Square 3832, and parcel 133/38 were 
assessed benefits of $2,417 and $2,458.20, respectively 
(R. 5). This verdict was affirmed (R. 6). Thus Mr. 
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and Mrs. Faulks are to be required to pay $4,875.20 

for having the land adjoining their property taken by 

the District of Columbia as a street, although their 

predecessors in title had acquired the property by 

deed which referred to a plat on which this very land 

w'as shown as a street. The money to be paid by Mr. 

and Mrs. Faulks as benefits is to go as damages to the 

owners of the property taken for a street, whoever 

thev are ultimatelv found to be. 

* * 

Mr. and Mrs. Faulks thereupon claimed that they 
had an interest in the street property, lot 803, and the 
Commissioners paid into the Registry of the Court 
the damages awarded for the lot, less unpaid taxes, 
and asked that the Court determine to whom the fund 
should be paid (R. 7-12). 

Mr. and Mrs. Faulks claim $3,444.47 of the sum now 
in the Registry of the Court as being that part of the 
net award which is proportionate to their interest in 
lot 803 (R. 22, 40, and see Point IV of Argument). 

Schrider admitted that Mr. and Mrs. Faulks had an 
easement over the street property (R. 16), but denied 
any further interest, and contended that this easement 
was worth nothing (R. 16). Mr. and Mrs. Faulks, 
while claiming ownership to the extent indicated, con¬ 
tended in the alternative that if thev had onlv an ease- 
ment its value should be determined and paid to them. 
They contended that the street subject to an easement 
of ingress and egress was of no value, that the entire 
value was in the easement, and that if it should be 
held as a matter of law that abutting owners received 
easements only, the result would be that, after making 
just allowance for any easements appurtenant to land 
not owned by them on the other side of the street from 
the property owned by them, their share based on the 
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theory of easement would he the same as they claimed 
as owners (R. 21). 

The Court held that Schrider was the owijer of the 
property in dispute (R. 35), refused to admit testi¬ 
mony of the value of any easement owned loir Mr. and 

v v •/ 

Mrs. Faulks (R. 40-41), and awarded to Scfyrider the 
entire net amount held in the Registry of the Court 
(R. 35). Formal findings of fact and conclusions of 
law to this effect were entered (R, 33-35),; to which 
exception was taken (R. 48). An order was entered 
directing payment of the entire fund in the! Registry 
of the Court to Schrider, from which judgment appeal 
to this Court was duly taken by Mr. and Mts. Faulks 
(R. 35). * " j 

i 

i 

i 

Assignments of Error. 

The appellants have made eleven formal assign¬ 
ments of error (R. 36-37), which present the follow¬ 
ing contentions: 

v ! 

i 

1. The Court erred in not holding that Mb. and Mrs. 
Faulks’ predecessors in title took the fee to the center 
of the streets on which their property abutted, and to 
the full width of the street where the street \vas shown 
on the edge of the plat with no land in the subdivision 
abutting on ilie other side of the street, ^nd in not 
holding that Mr. and Mrs. Faulks were the j owners of 
the street property to that extent and wei*e entitled 
to the sum of $3,444.47 from the award by! reason of 
such ownership (Assignments 5, 7, 9). 

2. The Court erred in not holding in the ^alternative 
that Mr. and Mrs. Faulks, as admitted owners of an 
easement of ingress and egress over lot 803, w’ere en- 



i 




8 


titled to some part of the award therefor, and in re¬ 
jecting expert real estate evidence of the value to be 
attributed to such easement (Assignments 5, 10, 11). 

3. The Court erred in admitting evidence as to the 
amount of taxes paid on the property, and in finding 
that Francis J. Schrider, trustee, and his predecessors 
had paid taxes on the property, and that they had 
“to some extent exercised ownership and control” 
over the property (Assignments 1, 2, 3, 4). 

4. The Court erred in determining that the entire 
award should be paid to Schrider, trustee, and that 
no part thereof should be paid to Mr. and Mrs. Faulks 
(Assignments 6, 7, 8). 


Argument. 

I. Mr. and Mrs. Faulks’ Predecessors in Title Took 
the Fee to the Center of the Streets on Which 
Their Property Abutted. 

A conveyance of land by block number with refer¬ 
ence to a plat showing that the land conveyed abuts on 
a proposed highway, gives the grantee the fee to the 
center of the highwav, unless a contrarv intention 
clearly appears. 

Thus in Dickinson v. Arkansas City Improvement 
Co ., 77 Ark. 570, 92 S. W. 21 (1906), the contesting 
parties acquired title from a common grantor who had 
plotted the property as a subdivision. The Court said: 

“A conveyance of lots and blocks, describing 
them by numbers only, passes the fee to the center 
of the streets and alleys on which they abut, sub- 
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ject only to the rights of the public use of the same 
as highways, and when the streets are vacated or 
the use abandoned, they revert to the owners of 
abutting lots. * * * 

“It follows that the dedication never having 
been in any way accepted by the public, and hav¬ 
ing been revoked by abandonment of the scheme 
for converting the lands into additions to the ad¬ 
jacent town, the title to the streets, avehues, and 
alleys passed to the owners of abutting platted 
lots and blocks as grantees of the original dedi¬ 
cators. That is to say, they own to the'center of 
the platted streets, etc., and of course where they 
own the lots on both sides it carries the title to the 
whole street. * * *” (579) 

[ 

In Jarstadt v. Morgan, 48 Wise. 245, 4 N. W. 27 
(1880), the defendant had acquired certain lots abut¬ 
ting on River Street as shown by a plat. The plat was 
not recorded and the proposed River Street was never 
opened, but it was held that the defendant tpok to the 
center of the proposed street opposite hi^ lots, the 
Court saying: 

“It does not appear that Mary street on the 
west, and River street on the north of defendant’s 
lots were ever opened and used by the! public as 
highways. But it is absolutely essential for the 
enjoyment of lots 2 and 3, that River jand Mary 
streets should be open to the full extent of the 
block for passage-w’ays. Now upon the facts of 
this case we are disposed to adopt this rule, 
namely: Where the owner of a tract of land, 
which is laid out into blocks and lot$ that are 
bounded on what are represented onj an unre¬ 
corded or defective plat as streets, conveys lots, 
referring to the plat as containing the true de¬ 
scription of the premises, thus making the plat a 
part of his deed, that the grantee will take to the 
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center of the street abutting on his lots, as against 
his grantor or assigns. It may well be that such 
grantee would not only take the fee to the center 
of such streets, but would also acquire the right 
to use all passage ways or streets on which his 
lots were bounded, and which were thus repre¬ 
sented on the plat, as would enable him to reach 
the public ways in either direction, provided his 
grantor’s title extended thus far. But it is not 
necessary to decide this last point in this case, and 
it is not decided; but we are clear that, upon the 
facts of the case, the defendant must be deemed 
to take, under his deed, to the center of River 
street on the north.” (248-49) 

To the same effect are: Smith v. Horn, 70 Fla. 484, 
70 So. 435 (1915); Hamilton County v. Rape , 101 Tenn. 
222, 47 S. W. 416 (1898); Brewster v. Cahill, 199 Ill. 
309, 65 N. E. 233 (1902); Jacob v. Woolf oik, 90 Ky. 
426, 14 S. W. 415 (1890); Snoddy v. Bolen, 122 Mo. 
479, 25 S. W. 932 (1894); Dobson v. Holienadel, 148 
Pa. 367, 23 A. 1128 (1892); Faulkner v. Rocket, 33 R. I. 
152, 80 A. 380 (1911); Paine, et al. v. Consumers For¬ 
warding <£ Storage Co., (6th Cir.) 71 Fed. 626 (1895); 
Stone v. City of Waukegan, et al., 205 Fed. 495 (1913). 

This appears to be the rule in practically all juris¬ 
dictions where the question has arisen. An exception 
is Maine, which gives the abutting owner only an ease¬ 
ment over the proposed street. No cases have been 
found in the District of Columbia and there is no ap¬ 
plicable statute,* but we see no reason why the rule 
here should differ from the almost universal rule that 
we have cited. 

*It is interesting to note that when alleys (other than original 
alleys) are closed title reverts to the owners of the land abutting 
thereon, not to the persons who formerly owned the alleys. (D. C. Code, 
Title 25, Sec. 73.) 
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I 


It follows that Mr. and Mrs. Faulks own to the cen- 

! 

ter of Kearny, Jackson and Eighth Streets adjoining 
their property, including the full width where they 
own on both sides. 


II. Where no Property was Shown on the Plat on the 
Other Side of Kearny Street Mr. and Mrs. Faulks 
Own to the Entire Width of the Street. 

i 

The obvious reason why the abutting ownet is given 
the fee only to the center of the proposed street in the 
usual case is because there is another abutting owner 
on the other side of the street who must also be given 
the fee to the center. But if the street is on| the edge 
of the property subdivided, there is no reason to stop 
the grant to the abutting owner at the center of the 
street. And equally there is no reason for the grantor 
to retain title to any part of the property which is 
shown as a street on the plat of subdivision. ! 

This is the situation that existed in the case of 
Snoddy v. Bolen, 122 Mo. 479, 25 S. W. 932 (1894), 
where the Court said: 

i 

“The rule of law is well settled in this country 
and in England that * * * where a p|lat repre¬ 
sents the lots to be bounded by a street, h deed re¬ 
ferring to the plat and describing the! lots con¬ 
veyed by their numbers will pass to thb grantee 
as against the grantor and his assigns the fee to 
the center of the street. * * *” 

“In some cases the rule that the center of the 
street is to be taken as the boundary will be ex¬ 
tended so as to include the whole street,! as where 
one lays out a street entirely on his own land and 
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on one side thereof so that the boundary of the 
land and the boundary of the street coincide.” 
(485) 

See also: Healey v. Babbitt, 14 R. I. 533, 538 (1884); 
Taylor v. Armstrong, 24 Ark. 102, 107 (1863); and 
In Re Robbins, 34 Minn. 99, 102. 


III. No Adverse Possession has been Established 
Against Mr. and Mrs. Faulks. 

We know of no way that Mr. and Mrs. Faulks or 
their predecessors could have lost their title, once 
established, save by adverse possession. 

In Bradshaw v. Stott, 4 App. D. C. 527, 533 (1894), 
the Court cited Ward v. Cochran, 150 U. S. 597, and 
said : 

“ * * * In that decision the rule is recog¬ 

nized and distinctly affirmed which requires that 
five elements should concur to create an estate by 
adverse possession, namely, that it should be ac¬ 
tual, exclusive, open and notorious, hostile to the 
true owner, and continuous for the period of limi¬ 
tations (with us twenty years). The possession 
must be actual, not constructive; except, of course, 
in so far as actual possession of a part with a 
claim of title to the whole may be extended by con¬ 
struction to include the whole. It must be exclu¬ 
sive in so far as that one of several trespassers 
may not date the beginning of his adverse posses¬ 
sion from the beginning of his own trespass, while 
there are co-trespassers holding independently of 
him. It must be open and not secret, visible to any 
one wffio has occasion to see the property, and 
therefore notorious. And it must be in deroga- 
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tion of the true owner’s title, adverse ancj hostile 
to it, as well as uninterrupted for the statutory 
period.’ ’ 

i 

At common law, payment of taxes does not establish 
adverse possession. Thus in Keefe v. Brarnhall, 3 
Mackey 551, 568 (1885), the Court said: 

I 

“In this case there was no actual possession un¬ 
til the year 1870, and from that date we have thir¬ 
teen years of adverse possession by the complain¬ 
ant. But thirteen years of adverse possession 
does not make a title. It requires twenty years 
of adverse possession to make a good title, and 
that possession must be open, notorious! and ac¬ 
tual, not constructive. Pavment of taxes!does not 
amount to adverse possession; nor does recording 
a deed amount to it, and for the reason that it is 
not visible, open and notorious, and mord it is not 
actual. There is not an authority in the books 
which supports or gives countenance to the pre¬ 
text that a man can be ousted of the title to his 
property by some other person paying his taxes, 
and by simply getting a tax deed for the land. 
The tax deed must either be valid or th|ere must 
be actual, open, notorious, visible adverse posses¬ 
sion against all the world for twenty years. It is 
not necessary that a mere fence should be about 
it, but there must be actual, open and notorious 
possession of the property. * * * 

“To meet these difficulties, the complainant 
avers that he has a right to be considered in pos¬ 
session of the property, because the tax deed was 
recorded in 1841, and that gives him color of title, 
and that he has been paying taxes upon the prop¬ 
erty himself, and those under whom he claims 
have also paid taxes, but that cannot eke out ad¬ 
verse possession, because the payment j of taxes 
and the recording of the deed are no part of ad¬ 
verse possession. The complainant, therefore, so 
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far as this court can see, has no title upon this 
record, either under the tax sale or by means of 
adverse possession. 7 ’ 

The Code of the District of Columbia now provides: 

‘‘ Title 25.—Property. Chapter 1.—Adverse Pos¬ 
session. * * * Section 2. In an action to recover 
vacant and unimproved lots of ground it shall not 
be necessarv, in order to maintain the defense of 
adversary possession, to show that the premises 
in controversy had been inclosed; but if it appear 
that the property had been assessed for taxation 
to the defendant, or those under whom he claims, 
and that he or they had regularly paid the taxes 
on the same and were the only persons who had 
exercised control over the same for a period of 
fifteen years before the bringing of the action, 
such facts shall be the equivalent of possession by 
actual inclosure.” 

This section is in derogation of common law, and 
therefore probably only applies “in an action to re¬ 
cover vacant and unimproved lots of ground”, which 
this is not. But if this section may be considered in 
connection with the pending case it is still evident that 
it is not applicable because there is no testimony that 
Schrider, trustee, or his predecssors had “ regularly 
paid the taxes”, or that they “were the only persons 
who had exercised control over the same for a period 

of fifteen vears. 

% 

There was no admissible evidence that the taxes had 
been paid by Schrider or his predecessors for any pe¬ 
riod other than the four vears from 1926 when Schri- 
der paid them himself. (R. 42, 46) It was clear that 
Schrider had no knowledge of payments other than his 
own. (R. 41, 44, 45) The Court sustained an objection 
to hearsay testimony on this point, saying: 
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“I will have to hold that they (the taxes) were 
paid by somebody down to the time when;this wit¬ 
ness testified that he paid them. For a period of 
time they were not paid at all, and they were de¬ 
ducted from this award * * * . That; is about 
as far as he may go. (R. 44) * * * Of course, 

he does not know who paid them.” (R. 45) 

This was the holding of the Court during the course 
of the hearing on April 28, 1937. In the facie of this 
holding the Court found as a fact at the request of 
Schrider, trustee, w’hen the formal findings were pre¬ 
sented May 20, 1937, that: j 

, 4 4 * * * Schrider, trustee, and his predecessors 

in title, * * * have to some extent bxercised 

ownership and control, and paid taxes on! the same 
during the entire period, up until abbut 1930, 
* * ” (R. 33-34). ! 

i 

This finding was made over the protest of counsel for 
Mr. and Mrs. Faulks and an exception was taken there¬ 
to (R. 48). The language is not clear, but if it means 
that Schrider and his predecessors paid taxes during 
the entire period up to 1930, there is no testimony to 
support it, and it is contrary to the Court’s ruling 
made during the hearing (R. 44). The period began 
in 1898 (R. 41) when Schrider was three years old 
(R. 42), but he began to testify that he understood that 
the taxes were paid from that date. Upon objection 
this testimony was excluded, and the Court found 
merely that the taxes were paid 44 by somebody”, but 
that Schrider did not know who paid them (;fe. 44). 

Mr. Schrider was asked 44 ... as a result 0f your in¬ 
vestigation ...” how much approximately had been 
paid in taxes on the lot since 1898. Counsel for Mr. 
and Mrs. Faulks objected, saying: 



16 


“It does not matter whether the taxes were $1.00 
a year or $1,000 a year. It is the continuity of 
payments that has to do with adverse possession 
and not the amount paid.” (R. 44) 

The Court overruled the objection and allowed the wit¬ 
ness to testify that his computation of the taxes paid 
since 1898 w r as $2,987.74 and that “he thought he was 
entitled to interest and that including interest the to¬ 
tal was $4,789.10”. This testimony was given over 
objection by counsel for Mr. and Mrs. Faulks as to its 
materiality and an exception was taken to its admis¬ 
sion (R. 45). 

The Court has not found that the taxes were “regu¬ 
larly paid” as required by the statute, and there is not 
a scintilla of evidence that the taxes were “regularly” 
paid during any part of the period except perhaps for 
the four years beginning in 1926 when Schrider paid 
the taxes (R. 42, 46). The Court assumed that the 
taxes prior to 1926 “were paid by somebody” (R. 44), 
in view of the fact that the District did not claim that 
they were not paid. But such an assumption is en¬ 
tirely consistent with payment of all or part of the 
back taxes in a lump sum at any time. Such a lump 
payment at the end of a period clearly would not con¬ 
stitute regular payments for fifteen years within Title 
25, Section 2, of the Code. And it is undisputed that 
for the last seven years prior to this controversy no 
taxes were paid at all (R. 33-34). 

There is no testimony that Schrider or his predeces¬ 
sors “were the only persons who had exercised control 
over the * * * (property) for a period of fifteen 

years”. Schrider testified that “his uncle” used the 
property as a truck farm, and allowed a neighbor to 
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use it for gardening purposes, but there is no evidence 
as to when this was done except presumably that it 
was before Schrider was trustee and thus at spme time * 
before 1926 (R. 45). Schrider testified that lie visited 
the property every year since he was made trustee in 
1926, that he saw that nothing was put on it by anyone 
else, and that he gave a right-of-way to an adjoining 
owner to get into his garage (R. 45-46). This meager 
testimony of the acts of Schrider only covers;a period 
of eleven years from 1926 to 1937. 

Counsel for Schrider, trustee, evidently realizing 
that the testimony offered had not established adverse 
possession, stated at the hearing: 

“We are not trying to establish title by adverse 
possession.” (R. 44) 

I 

i 

In the oral opinion given at the conclusion of the case 
the Court did not suggest that Schrider, trustee, or his 
predecessors had established title by adverse posses¬ 
sion (R. 46-48). 


IV. Mr. and Mrs. Faulks were Entitled to $3,444.47. 

| 

Mr. and Mrs. Faulks do not claim ownership of the 
entire lot 803, but only that part which includes land 
abutting their property to the center of the street, and 
to the opposite side of the street where there is no land 
in the subdivision on the opposite side. 

The amount awarded for the entire loti 803 was 
$5,866 (R. 3-4). As there were 58,667 square feet in 
the lot (R. 4), the award evidently represented a valu¬ 
ation of 10 cents a foot. The part of lot 803 claimed 


i 
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by Mr. and Mrs. Faulks constituted 44,443.17 square 
feet (R. 40), the value of which at 10 cents a foot would 
be $4,444.31. After deducting the District of Colum¬ 
bia taxes of $1,319.84, the net amount paid into Court 
was $4,196.16 (R. 11), and the proportionate part of 
this net award which would be attributable to the land 
owned by Mr. and Mrs. Faulks would be $3,444.47. 
These computations were made by the witness Denny. 
His testimony was admitted without objection, and it 
is undisputed (R. 40). 


V. The Court Erred in not Admitting Evidence of the 
Value of an Easement over Lot 803 Conceded in 
Mr. and Mrs. Faulks. 

The appellee Schrider, while denying that Mr. and 
Mrs. Faulks owned any part of the street property, 
formally admitted in his petition: 

“10. Petitioner concedes that the said Mrs. 
E. A. (Carolyn) Faulks and Edward A. Faulks 
acquired a right of way of ingress and egress in 
the nature of an easement over the land owned bv 
him * * * (R. 16) 

In the alternative, Mr. and Mrs. Faulks contended that 
if the Court failed to hold that they had title to any 
part of lot 803, they should be allowed such part of 
the award as represented the fair value of the ad¬ 
mitted easement (R. 21). 

Harold E. Doyle, a real estate expert whose qualifi¬ 
cation was admitted, was asked by counsel for Mr. 
and Mrs. Faulks his opinion as to what part of the 
value found for lot 803 should be attributed to the 
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value of the easement and what part should be attrib¬ 
uted to the value of the property subject to tjie ease¬ 
ment (R. 40-41). Counsel for Schrider objected that 
this was a question of law. Counsel for Mr. and Mrs. 
Faulks pointed out that it was necessary for the Court 
to determine under the alternative theory how much 
of the money paid into Court should go to the admitted 
holders of the easement and how much to the 1 owners 
of the land subject to the easement. The Coiirt, how¬ 
ever, sustained the objection, to which ruling excep¬ 
tion was taken (R. 41). It is respectfully submitted 
that the Court clearly erred in this, and in its! further 
finding that all of the award should be paid to Schri¬ 
der, trustee, to which exception was also taken! (R. 48). 

i 

| 

l 

Conclusion. 

While stating that the case 4 ‘involves a gopd many 
complicated questions’’ the Court immediately decided 
it from the bench (R. 46). The oral opinion then de¬ 
livered indicates that the decision was based on the 
fact that the Court believed that Schrider and! his pre¬ 
decessors in title had paid more attention to the prop¬ 
erty than Mr. and Mrs. Faulks and their predecessors 
in title, and that this created some “equity” in Schri¬ 
der (R. 47). 

If equities are to be considered, it is inexplicable 
why the Court should have considered the j equities 
were in favor of Schrider. The result of the! Court’s 
decision is that Mr. and Mrs. Faulks must payf, for the 
ultimate benefit of Schrider, the sum of $4,875.20, 
which has been assessed as benefits against their lots 


i 



20 


and as damages to the street property known as lot 
803. They must make this payment because Schrider’s 
predecessor in title did not provide the street as shown 
on the plat referred to in the deed to the predecessor 
in title of Mr. and Mrs. Faulks. Mr. and Mrs. Faulks 
should have received this street without additional 
cost. Schrider and his predecessors should have re¬ 
ceived nothing more for the creation of the street. But 
the Court below has ruled in effect that Mr. and Mrs. 
Faulks must pay Schrider this large additional amount 
for the street. Surely that is not equity. 

We do not concede, however, that this case should be 
decided because of any supposed equities. In our view, 
the Court should have determined as a matter of clear 
real estate law that the predecessors of Mr. and Mrs. 
Faulks acquired an interest in lot 803, and that they 
never conveyed away that interest or lost it by adverse 
possession. 

We therefore pray that the decision of the court be¬ 
low be reversed, with direction that the sum of $3,- 
444.47 be paid to Mr. and Mrs. Faulks from the funds 
in the Registry of the Court. 

Respectfully submitted, 

Spencer Gordon, 

Attorney for Appellants. 
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j 

STATEMENT OF FACTS. I 

i 

This is an appeal from a decree ordering the pay¬ 
ment of $3,802.86, being the balance remaining in the 
registry of the Court of the proceeds of condemnation 
of a part of Lot 803 in Square 3650, which was con¬ 
demned by the District of Columbia for the extension 
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of 8th, Jackson and Kearney Streets, to the appellee, 
Francis J. Schrider, Trustee, as the owner in fee sim¬ 
ple of the land condemned. 

In the condemnation proceeding, Schrider, Trustee, 
as the representative owner of the property, engaged 
counsel, participated in the proceedings, produced wit¬ 
nesses to prove the value of the land, and the award 
was made to him because he had a good title in fee sim¬ 
ple to the property according to the land records, as 
certified to bv the District, Lawyers and the Washing- 
ton Title Insurance Company. 

The claimants to the fund, Carolvn Faulks and Ed- 
ward A. Faulks, did not appear or participate in the 
condemnation proceedings until after the jury had ren¬ 
dered its verdict, and did so then for the purpose of 
attacking the benefits which had been assessed against 
their abutting properties. Being unsuccessful in such 
effort, they notified the District of Columbia that they 
claimed the fund which had been awarded to Schrider, 
as a result of which claim the fund was deposited in 
the Registry of the Court. Petitions for payment of 
the fund were filed by Schrider and the Faulks, respec¬ 
tively, and the Faulks now prosecute this appeal from 
the final order of the Court. 

The manner in which the appellants and the ap¬ 
pellees derived title to the lands owned by them is fully 
shown in the petition of the Commissioners of the Dis¬ 
trict of Columbia (R. 7), in the petition of appellee 
Schrider for payment of the fund (R. 12), in the peti¬ 
tion of appellants Faulks for payment of the funds 
(R. 18), and in the stipulation of facts considered as es¬ 
tablished without introduction of the original docu¬ 
ments (R. 25). The petition of appellee Schrider 
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shows that his grandfather, John M. MaGuire, Sr., was 
the owner of a large tract of land at his death on March 
10,1887, and he left a will naming John A. Baker, now 
deceased, as executor, with power of sale. Baker con¬ 
veyed the entire tract to T. Cushing Daniel on Feb¬ 
ruary 18, 1893, taking back a purchase money trust of 
$97,600. Daniel conveyed the entire tract to Thomas 
Armat and John M. Comstock, Trustees, wjho had a 
survey made, entitled “West Brookland,” dated Sep¬ 
tember 27, 1893 (R. 27, Ex. 1), and by deed dated Sep¬ 
tember 27, 1893, conveyed Lot 3 in Block 23 jto Daniel, 
in which reference was made to the plat, yrtiich was 
recorded with the deed (R. 18, 19). This plat has never 
been filed in the Office of the Surveyor of the District 
of Columbia as a subdivision admitted to record by the 
Commissioners (R. 13). 

i 

It is significant, however, to note that certain other 
parts of the proposed subdivision of “West Brook- 
land” were subdivided by Comstock and Armat, Trus¬ 
tees, on the 24th day of August, 1894 (eleven months 
after the date of the first plat) by plat recorded in 
Liber County 10 at folio 6 of the Surveyor’s Office, and 
that plat shows Blocks 22 and 23 of “West Brookland” 
as an unsubdivided land, a part of the traht of “Me¬ 
tropolis View” (R. 8) as indicating an intension on the 
part of the owners who made the first plat, to abandon 
as a subdivision that part of the tract involyed in this 
case. A photostat copy of the said plat is hereto at¬ 
tached. The legal effect will be hereinafter! discussed 
in the argument of the law. j 

Thereafter, by deed dated July 27, 1897, Armat and 
Comstock, Trustees, conveyed to John Comstock, all of 
Block 23 (shown on plat in appellants’ brief, page 4, as 


3 



Parcel 133/38) and Lots 7 to 11 in Block 22 (shown on 
said plat as Lot 800, Square 3832). As Daniel was the 
owner of Lot 3 of Block 23 by the prior deed herein¬ 
above mentioned, he conveyed same to Comstock by 
deed recorded November 9, 1897 (R. 19). 

Appellants are the successors in title of Comstock, 
and base their claim to the fund upon a contention that 
by reason of the first plat, the conveyance to Comstock 
vested in him fee title to the center of the projjosed 
streets abutting his property. 

On June 30, 1S98, Armat and Comstock, Trustees, 

reconveved the entire tract to John A. Baker and John 
* 

MaGuire, Trustees, excepting certain parts which they 
had conveyed to four persons, including and expressly 
excepting the conveyance to Comstock. Appellee 
Schrider is the successor in title of Baker and MaGuire, 
and in 1931, he was substituted as Trustee by decree in 
Equity Cause No. 53494 (R. 16). 

The land which was condemned (part of Lot 803, 
Square 3650) has never been opened as a street, but 
has remained as unimproved acreage (Finding of Fact 
No. 2, R. 33). 

Since its reconveyance on June 30, 1898, it has been 
assessed for taxation in the name of appellee Schrider, 
Trustee, and his predecessors in title, and they have to 
some extent exercised ownership and control, and paid 
taxes on the same during the entire period, up until 
about 1930, taxes from that time until the present 
having been deducted from the proceeds of the con¬ 
demnation (Finding of Fact No. 3, R. 33). 

On behalf of appellee, it will be contended in the 
argument as follows: 


4 



1. That appellants never became vested of a title in 
fee to the center lines of the proposed abutting streets. 

i 

2. That appellants’ right of ingress and hgress has 
not been impaired, and under the law they are not en¬ 
titled to damages because they have suffered no loss of 
or no injury to their easement. 


3. That if appellants ever had any rights! as owners 
of the fee to the center of the proposed streets, they are 
now barred by laches from obtaining any relief. 

4. That the facts in evidence are legally sufficient to 
give the appellee a good title by adverse possession. 

i 

i 

ARGUMENT OF THE LAW. j 

I. Appellants Never Became Vested of a Title in Fee 
to the Center Lines of the Proposed Abutting 
Streets. j 

i 

By the Common Law, the fee in the soil :remains in 
the original owner where a public road is made upon it, 
but the use of the road is in the public. If the use of 
the road is vacated by the public, the original owner 
resumes the exclusive possession of the ground. 


Barclay et al., vs. HowelVs Lessee, 6 Pet. 498; 8 
L. Ed. 477, 29 C. J. 542. 

Under statutes of Idaho, Illinois, Iowa, Kansas, 
Michigan, Missouri, Nebraska, New York, Oklahoma, 
Pennsylvania, Utah, Washington and Wisconsin, the 
adjoining owners are entitled to reclaim the soil of a 
vacated road to its center line. 


18 A. L. B. 1020; 29 C. J. 543 . 







The decisions of some of the jurisdictions above 
named, cited in appellants’ brief (P. 8, 9,10) are doubt¬ 
less governed by the statutes of those States. 

Questions of the title to the fee in the bed of a street 
have arisen in such numerous cases, on such varying 
facts, in so many jurisdictions, resulting in such a con¬ 
flict of decisions, that it is impossible to include and 
discuss them all in a brief, or to give any settled rule 
which would govern the question of appellants’ right to 
a fee title'in this case, where a street was never opened, 
and is not being closed. 

The cases cited in appellants’ brief (P. 8, 9, 10) hold 
that a convevance of land bv block number with refer- 
ence to a plat showing that the land abuts on a pro¬ 
posed highway, gives the grantee the fee to the center 
of the highway, unless a contrary intention clearly ap¬ 
pears, but issue is taken with appellants’ observation 
that 4i this appears to be the rule in practically all juris¬ 
dictions where the question has arisen.” That such is 
not the rule will be hereinafter shown. 

Even those jurisdictions which have adopted the 
rule, uniformly except from its operation cases where 
the original owner clearlv shows a contrarv intention, 
as stated in appellants’ brief. This intention is usually 
shown in the deed itself, but under certain circum¬ 
stances, the original owner may subsequently abandon 
the subdivision, which has the effect of retention of title 
to the fee of the proposed street or road by him. 

It is clearly apparent from the record that the sub¬ 
division shown on the plat upon which appellants base 
their claim, was abandoned by the subdividers before 
any land was conveyed to any purchaser who had a 
right to object. 
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The original plat of “West Brookland,” under which 
appellants claim their right to a fee in the proposed 
streets, was dated September 27,1893, one lot Was con¬ 
veyed to Daniel, who was clearly one of the promoters, 
but no other ground was sold, when on August 24,1894, 
eleven months later, a plat was made of a subdivision 
of other parts of 44 West Brookland” which shows 
Blocks 22 and 23 of 44 West Brookland’’ as ah unsub¬ 
divided land, and a part of the tract of “Metropolis 
View” (R. 8). It is significant that the plht dated 
September 27, 1893, was not filed with the Surveyor 

as a subdivision admitted to record bv the Commis- 

* 

sioners, while the plat of August 24, 1894, wag so filed 
and admitted. Thereafter no part of the land con¬ 
tained in the first proposed subdivision was sold to any 
purchaser. On July 27th, 1897, the conveyance of the 
land which appellants now own, was made t o^ Comstoc k, 
who was a part y to t he makiny and .abrnidonment of the 


first proposed subd ivision. He and his associates had 
a right to abandon, because no intervening claims of 
purchasers had arisen, there having been no; sales to 
purchasers, and the conveyance to himself cjould not 
give him fee title claim to propos ed str eet ^ wh ich lie 
had himself abandoned. 


In Dickinson vs. Arkansas City Improvement Co., 77 
Ark. 570, 92 S. W. 21 (a case cited by appellants), the 
Court held as follows: 


4 4 The question presented now is not so much that 
of the original intention on the part of tlie owners 
to dedicate to the public use, but whether the dedi¬ 
cation has been revoked by the dedicators by an 
abandonment of the scheme in furtherance of 
which the original dedication was intended. None 
of the lots and blocks having been sold to third 
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parties, and the streets and alleys never having 
being thrown open to public use, neither the public 
nor any third parties have rights in the dedication, 
i It therefore remained within the power of the 
owners to revoke the dedication. Elliott on Roads, 
Sec. 150; Holly Grove vs. Smith, 63 Ark. 5,37 S. W. 
956; People vs. Underhill, 144 N. Y. 316, 39 N. E. 
333; Steinauer vs. City, 146 Ind. 490, 45 N. E. 1056. 
The revocation may be accomplished either by an 
affirmative act in recalling it, or by an abandon¬ 
ment of the scheme. 

> • Comstock as Trustee joined in a reconveyance of the 
disputed property to appellee’s predecessors, and he 
could not have succeeded in claiming a fee title to the 
land abutting the property owned bv him individually, 
as his transactions clearlv showed he had abandoned 
the proposed subdivision and streets. The appellants 
never obtained the rights of a purchaser for value. 
They inherited Comstock’s rights only, stand in his 
shoes, and have no more right to the fee in the proposed 
and abandoned streets than had Comstock. 

II. Appellants’ Right of Ingress and Egress Has Not 
Been Impaired, and Under the Law They Are Not 
Entitled to Damages Because They Have Suffered 
! No Loss of Or Injury to Their Easement. 

While it is not disputed that a number of jurisdic¬ 
tions hold that a conveyance of land by block number 
with reference to a plat showing that the land con¬ 
veyed abuts on a proposed highway, gives the grantee 
the fee to the center of the highway, unless a contrary 
intention clearly appears, it is denied that this is the 
general rule. 

In 10 R . C. L. 1S9, it is stated that: 
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“* * * when land is sold by a deed containing ref¬ 
erence to a certain map upon which streets and 
ways are marked out, but which hhve not been 
dedicated to the public use, it is the general rule 
that the purchaser acquires an easehaent in such 
streets and ways which cannot be taken from him 
without compensation; and the use oi such streets 
by public authority in such a manner as substan¬ 
tially to deprive him of the enjoyment of the ease¬ 
ment is a taking of his property (citing Moose vs. 
Carson, 104 N. C. 431, 10 S. E. 689; Johnston vs. 
Old Colony R. Co., 18 R. I. 642, 29 Atl. 594, and 
note in 19 Ann. Cas. 682). If, however, the public 
use does not interfere with the existing private 
easement, as when a private way is taken for a 
public street, the owner of the right pf way is not 
entitled to compensation (citing Claytpn vs. Gilmer 
County Court, 58 W. Va. 253, 52 S. E. 103, 2 L. R. 
A. (N. S.) 598 and note), or at most only nominal 
damages (citing In re Olean, 135 N. Y. 341, 32 
N. E. 9).” 

It was the opinion of the title companies which 
searched the title, that appellants had an easement for 
ingress and egress (Petition of Commissioners of Dis¬ 
trict of Columbia, R. 9, and petition j of appellee, 
Schrider, R. 14) and inasmuch as appellants’ land is 
land-locked, it was conceded bv Schrider in his petition 
(R. 16) that appellants acquired such an easement . It 
is denied, however, that appellants are entitled to any 
damages, because their easement will not be impaired, 
but will be perpetuated by the opening jof improved, 
modern streets on what is now an unimproved, unoccu¬ 
pied tract of land, which streets will be maintained by 
the District of Columbia. It seems unnecessary to 
argue that their properties will be greatly enhanced 
in value by the opening of the streets. 



The case of Clayton vs. Gilmer County Court, supra, 
y< y > i illustrates the point. It holds that where a private right 
U X 0{ way is converted into a public high-way, the owner 
* ' t /s not entitled to compensation, as he would still have 

, y the use of it, and would be in a better position than 


ersion. 


V \)J 


jy , /before, because the public authorities would maintain 
it and keep it in repair. The annotation to this case 
/ . /Cn 2 L. R. A. (N. S.) 598 , states that there is very little 
■ */ law upon this subject, but the question depends upon 

r whether the conversion of the private right of way into 
'/ a public highway would interfere with or render less 
advantageous the use thereof by the owner of the ease- 
' /ment. It observes that the decision in the Clayton case 
^ /A\ -is doubtless correct, as there was nothing to indicate 
/ s that the use would be less beneficial after the con- 

Z /"• 

u '\j Later cases developing the respective rights in emi- 
y A nent domain of the owner of the fee to the street only, 

, and the owner of the easement are in conflict as to 

which shall receive nominal, and which substantial dam- 
\ ages. But it would be futile and confusing to distin¬ 
guish this conflict of decisions, as they are not appli¬ 
cable to the facts in this case for two reasons, namely, 
FIRST, cases holding that the owner of the fee of the 
street is entitled to nominal damages only, are based 
on the fact that the owner has parted with all his land 
except the street, whereas appellee Schrider still re¬ 
tains ownership of the land shown in Exhibit 1 (R. 23), 
immediately north of appellants’ Lot 800, Square 3832, 
which abuts on the land condemned for a street, and 
SECOND, the question of an apportionment of the 
proceeds of the condemnation between Schrider as 
owner of the fee, and appellants as owner of an ease¬ 
ment is not now before the Court, and was not properly 
before the trial Court. 
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Appellants have excepted to the exclusion of evi¬ 
dence offered to establish the value of an easement, 
which they sought to have awarded them from the fund 
which already had been awarded for the land itself. 
This award was based on testimony adduced in the con¬ 
demnation proceeding by the District of Colilmbia, and 
by appellee Schrider of the value of the land. If the 
appellees claim they were entitled to damages for loss 
of an easement, they should have filed their claim, and 
presented their proof in the original condemnation pro¬ 
ceedings, so that the Court might have ruled upon its 
validity, and the jury determined the amount. But no 
such claim was made, and no evidence was in the case 
relating to an easement. The jury made the award 
based on the value of the land, without regard to an 
easement. No appeal has been taken from the award 
of the jury, and there exists no principle of law, or 
theory under which the Court could now disturb the 
award, on a point which was not before the Court and 

j 

jury in the condemnation case. That case is now res 
ad judicata. It was therefore entirely proper for the 
Court to exclude such evidence offered in Support of 
appellants’ petition below for the purpose of showing 
the proportionate value of appellants’ easepient in the 
amount of the award for the fee. 

i 

While no decision of this jurisdiction has been found 
determining the question of ownership of the fee to the 
bed of a street, a very similar case to this one was re¬ 
cently decided by this Court which operates as a bar to 
recovery by appellants. 

i 

Robert A. Ralph, Catholic University bf America 
and Order of Minor Conventuals, vs. Commis¬ 
sioners of the District of Columbia, No. 6817, 
Decided September 13, 1937. Reheating denied 
October 7, 1937. 


| 

i 
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In that case, land was condemned by the District of 
Columbia for the construction of a viaduct over a rail¬ 
road grade crossing, involving Michigan Avenue and 
Bunker Hill Road, Northeast. Part of Ralph’s land 
was taken for which he was awarded compensation, but 
he also claimed he owned the fee simple title to the cen¬ 
ter of Bunker Hill Road abutting his property. No 
land of the Catholic Universitv of America, or of the 
Order of Minor Conventuals was taken, but they also 
claimed damages because of alleged ownership of the 
fee to the center of Michigan Avenue abutting their 
properties, and that the approaches for the viaduct 
would be placed in part in the bed of the avenue, upon 
the land wdiich was thus owned in fee by them. 

The Court held as follows: 

“Appellants also contend that the Court erred 
in refusing to permit the jury to consider dam¬ 
ages in favor of Ralph because of his claim to own¬ 
ership of the fee simple title to the center of 
Bunker Hill Road in front of his property, subject 
to a public right-of-way over the same, it being 
claimed by Ralph that he was entitled to a private 
right-of-way over the whole of the road through¬ 
out its entire length. The trial Court refused so 
to rule and refused to permit the jury to consider 
damage either to his alleged fee simple title in the 
road bed or to the right of way. A similar ques¬ 
tion was raised by the Catholic University of 
America and bv the Order of Minor Conventuals, 
neither one of whom was the owner of property ac¬ 
tually taken by the condemnation in the case. 
However, the fee simple in the road if it exists is 
subject to a public right-of-way, and the present 
use wdth the viaduct and approaches does no more 
than continue a use of that easement.” 
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The above case is consistent with the general rule as 
stated in Ruling Case Law, supra, and with the holding 
in Clayton vs. Gilmer County Court, supra, hnd under 
its holding, appellants are not entitled to compensation 
for the taking of an easement, as the use of the ease¬ 
ment will be continued and improved. 


III. Irrespective of the Nature of Appellants’ Eights in 
the Premises, as Owner of the Fee to the Center of 
the Proposed Street, the Facts Disclose That Ap¬ 
pellants Have Been Guilty of Such Laches as to 
Estop Them from Obtaining Belief in a Court of 
Equity. 


These appellants have the audacity to admit full 
knowledge of all the facts governing their Requisition 
of title to the property in question, as well as a full 
understanding presumably of their interests in the 
premises, and yet come into Equity demanding the pro¬ 
tection which a Court of Conscience affords only to 
those who have been diligent and vigilant in the prose¬ 
cution of their rights. 


The facts disclose that the title of these appellants is 
directly traceable to one John Comstock wpo obtained 
the property which appellants now own b^ virtue of 
two conveyances, one dated July 27, 1891, and one 
dated November 9,1897 (R. 32). The appellee Francis 
J. Schrider, Trustee, is the successor in title of John A. 
Baker and John Maguire, Trustees, who obtained their 
title by deed dated June 30, 1898 (R. 33). j Since that 
date the record fails to disclose any evidence that ap¬ 
pellants or their predecessors in title exercised any 
ownership or control over the said land, o]r paid any 
taxes thereon or in fact did anything to Assert their 
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claim until the award of damages was made in con¬ 
nection with this condemnation proceeding (R. 34). On 
the other hand the evidence discloses that the pre¬ 
decessors in title of the appellee paid the taxes up to 
the year of 1926, and that from 1926 until 1930 the 
taxes were paid by the appellee and that those due 
from 1930 to the date of the condemnation were de¬ 
ducted from the award (R. 41, 42, 43). 


In addition the record discloses that from time to 
time portions of this same tract of land were sold by 
the predecessor in title of the present appellee, a cer¬ 
tain amount of such sales being reserved for the pay¬ 
ment of taxes, and the balance thereof being dis¬ 
tributed equally among the heirs of the estate, one of 
whom was the mother of the appellee (R. 42, 44). 




The evidence further discloses that the uncle of the 
appellee and his predecessor in title, John Maguire, 
exercised control over the property as Trustee and did 
in fact use it as a truck farm. That subsequently he 
permitted a Mr. Williams, who lived on the North side 
of the property, to use it for gardening purposes and 
further that leases were made with abutting property 
owners giving them a right to pass over the premises 
(R. 45). 


The appellee testified that since his trusteeship in 
1926 he exercised the control and protected the rights 
of the heirs. While he did not fence the property in 
he nevertheless saw that there was nothing put upon it 
by anyone else, and further that the Clay Products 
Company was made to keep over its line. That the 
appellee in order to protect his rights in the property 







in consideration of the sum of one dollar the appellee 
gave these abutting property owners a right of way 
over the property (R. 45, 46). 

i 

Upon these facts the Lower Court found ijhat the ap¬ 
pellants and their predecessors in title, if they ever had 
any right to assert a claim to ownership in! fee simple 
of the said land, were now estopped and barred by rea¬ 
son of laches in not asserting such claim from 1898 
until the present time (R. 34, 47). 

The gist of the finding of the learned Justice before 
whom this proceeding was instituted and heard can be 
ascertained in a single paragraph of his Oral opinion 
found on page 47 of the Record, as follows:; 
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4 4 I do not think it would be right to deprive the 
man who has been the record owmer of this prop¬ 
erty and who with his predecessors has been the 
record owmer of this property for niany years, 
they having paid the taxes on it, and to some ex¬ 
tent, exercised power of owmership ovpr it, of the 
money that is coming as an aw T ard jof the con- 
demnation proceedings, in favor of ^ome people 
who have never asserted any claim ; who have 
never done anything to protect their rights y and 
ivho did not even care enough about the case to ap¬ 
pear here in Court. That may not be definite, but 
the fact is that Mrs. Faulks never! came into 
Court. ’ 9 / | 


^ -"V 
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We respectfully submit that the Court was correct 


in denying relief to the appellants on the ground that 
they wmre. guilty of laches and since thd defense of 


laches is addressed to the sound discretion 6f the Court, 

in the absence of an abuse of this discretion, this find- 
/ 1 7 

ing should not be disturbed by this Honorable Court on 

appeal. j 
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In the ease of Brown vs. County of Buena Vista, 95 
U. S. 157; 24 L. Ed. 422, the facts were as follows: 

In October, 1865, a judgment by default was ob¬ 
tained against the county on alleged tax warrants 
fraudulently issued. In September, 1871, the su¬ 
pervisors of the county were expressly notified of 
the existence of the judgment and for what it was 
recovered. It does not appear that the officers 
thereupon inquired, retained counsel, or did any¬ 
thing else to procure information touching the war¬ 
rants upon which the judgment was founded. In 
1873, this suit was instituted to enjoin enforcement 
of the judgment. 

In holding that the complainant was barred by laches, 
the Supreme Court of the United States said: 

“Every case is governed chiefly by its own cir¬ 
cumstances. Whether the time the negligence has 
subsisted is sufficient to make it effectual is a ques¬ 
tion to be resolved by the sound discretion of the 
Court.” Sullivan vs. Portland and Kennebec 
Railroad Company, 94 U. S. 806. 

So also in the case of Evans vs. Woodsworth et al., 
213 Ill. 404, the facts were as follows: 

In December, 1893, defendant’s wife secured a 
divorce, alleging that he was a non-resident and 
securing service by publication. In 1894 she died, 
leaving real estate to one Woodsworth. In 1895, 
her will was admitted to probate and Woodsworth 
appointed administratrix. In June of 1896, this 
suit was instituted by the husband to set aside the 
divorce decree on grounds that the allegations of 
the bill and the affidavit of non-residence were 
false and fraudulent. The Lower Court held that 
he was barred by laches. Defendant had knowl¬ 
edge of the proceedings and of the decree. 






The Court in affirming the finding of the Louver Court 
that the plaintiff was barred by laches said: 


“From our consideration of all the testimony 
in this record we cannot say that the conclusion of 
the Master and Chancellor . . . was ^rroneous. 
Moreover, this case falls within the rule that where 
the Chancellor has heard the witnesses in open 
Court we will not disturb his finding unless they 
are clearly and manifestly against the weight of 
the testimony.’’ 


See also Cabinet Makers Union vs. Indianapolis, 
145 Ind. 671. ! 

i 

In Hanson vs. Sommers, 105 Minn. 434, the follow¬ 
ing facts appeared: 

•j 

Action by plaintiff to have defendant’s deed de¬ 
clared an assignment of a lien (mortgage) and for 
finding that plaintiff was owner of property in fee 
subject to such lien. Defendant had for 14 years 
been in possession, and defendant’s gtfantor had 
been in possession under claim of title for 6 years 
before he deeded to defendant. Defendant made 
improvements to the land and paid the taxes. 

In holding that the defendant’s title was good by ad¬ 
verse possession and that the plaintiff was barred by 
laches the Appellate Court said: 

i 

“Necessarily the application of that doctrine de¬ 
pends in great measure upon the peculiar circum¬ 
stances attending each case and upon the nature 
of the claim, and whether the delay hds been un¬ 
reasonable. The question is one addressed to the 
sound discretion of the trial Court. Where the 
facts are disputed, or different conclusions may 
reasonably be drawn from disputed facts, it will 
not be disturbed unless that discretion appears to 


i 

i 

I 

i 

I 
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have been abused. Lloyd vs. Simons, 97 Minn., 
315, 105 N. W. 902. In this case no abuse of dis¬ 
cretion appears. Plaintiff’s case should not have 
appealed to the conscience of the trial judge. The 
Hansons had acquiesced in possession under claim 
of adverse title, for more than fifteen years. They 
had practically—and, we think legally—abandoned 
their claim.” 

See also 

21 Corpus Juris, Section 217, Page 217; Withrow vs. 
Walker, 81 Iowa 651; Woodward vs. Barr, 128 Iowa 
727; Lloyd vs. Simons, 97 Minn. 315; Burton vs. Snow, 
165 Mich. 530; Kirtland vs. McCland, 80 N. J. L. 337. 

Upon the basis of the above authorities therefore we 
respectfully submit that since the facts fail to disclose 
any abuse of discretion on the part of the Lower Court 
on finding that the appellants herein were barred by 
laches, that finding should not be disturbed by this Hon¬ 
orable Court. 

The doctrine of laches has been recognized in Courts 
of Equity from the earliest of times and arises out of 
the old equitable maxim: ‘‘ Equity aids the vigilant. ’ ’ 
In searching for a general definition of the doctrine no 
better explanation of the principles for which the ap¬ 
pellee now contends can be found than in the opinion 
of the Massachusetts Court in the case of Stewart vs. 
Finklestone, 206 Mass. 28: 

'“There is no hard and fast rule as to what con¬ 
stitutes laches. If there has been unreasonable 
delay in asserting claims, or if, knowing his rights, 
a party does not seasonably avail himself of means 
at hand for their enforcement, but suffers his ad¬ 
versary to incur expense or enter into obligations 
or otherwise change his position, or in any way by 
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inaction lulls suspicion of his demands to the harm 
of the other, or if there has been actual or passive 
acquiescence in the performance of the act com¬ 
plained of, then equity will ordinarily refuse her 
aid for the establishment of an admitted right . . . 
It would be contrary to equity and good conscience 
to enforce such rights when a defendant has been 
led to suppose by the word, silence, or conduct of 
the plaintiff that there was no objection to his 
operations. Diligence is an essential prerequisite 
to equitable relief of this nature. ” j 

i 

i 

I 

The same general principle has been decided in 
numerous cases by the Supreme Court of the United 
States, among which are Galliher vs. Cadwejl, 145 U. S. 
368, and Hammond vs. Hopkins, 143 U. S. 224. 

In Lane and Bodley Company vs. Locke, 150 U. S. 
193, and Mackall vs. Cassilear, 137 U. S. 556, it was 
held that the mere assertion of a claim, unaccompanied 
with any act to give effect to the asserted 'right, could 
not avail to keep alive a right which would otherwise 
be precluded because of laches. 

•• . 

See also: ! > 

j 

21 Corpus Juris Section 211, page 210; 21 Cor¬ 
pus Juris Section 221, page 1217. 

j 

j 

The doctrine having been fully established upon 
principle, it merely remains to ascertain whether or 
not it is applicable to the particular facts existent in 
the case at bar. In this connection it is the contention 
of the appellee that the following cases Upon fact as 
well as upon principle sustain the finding iof laches by 
the Lower Court. ‘ ' j : 

In the case of Gilder sleeve vs. New Mexico Mining 
Company, 161 U. S., 573; 40 L. Ed. 8l2, the facts 
were as follows: 

i 
I 
I 
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One Ortiz and wife being owners of a certain 
mining claim executed in 1841 a mutual will before 
a Mexican Alcalde and two witnesses; subsequently 
Ortiz died in 1848, and the wife took the property 
in question and retained possession until 1853 
when she deeded the same to one John Greiner. In 
1858, the property through mesne conveyances 
finally vested in the defendant corporation, and in 
1860 a survey of title was made, the grant subse¬ 
quently confirmed by Act of Congress, and in 
1876 a patent was issued to the company. In addi¬ 
tion to the possession by Mrs. Ortiz, her grantee, 
Greiner and his assigns held actual, open and no¬ 
torious possession of the property from the con¬ 
veyance to Greiner in 1853 to this suit in 1883. 
Such possession was held by employing an agent 
or agents to live on the property near the mine, by 
making improvements thereto, and many other 
acts open and notorious, indicative of ownership. 
No attempt was ever made by plaintiff or those 
through whom he claimed to interfere with the pos¬ 
session or actively to assert any right or interest 
in said property, except a suit filed by the plain¬ 
tiff’s grantor in 1880 which however was dismissed 
by the Court. None of the parties ever intervened 
in the proceedings respecting the confirmation of 
the grant, nor was any objection raised to the 
passage of the Act of Congress and the subsequent 
issuance of letters patent to the company. 

Plaintiff based his right to equitable relief on 
the ground that the mutual will of Ortiz and wife 
was void since not executed with the formalities 
and number of witnesses, etc., required by law, and 
that accordingly, Ortiz died intestate, the plaintiff 
deriving title through mesne conveyances from 
certain heirs of Ortiz alleged to have inherited his 
interest in the said property. 

In holding that the complainant was not entitled to 

relief in equity by reason of unreasonable delay in as- 
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I 

I 

I 

] 

serting his rights with full knQwle^ge oi th d^acts the 
Supreme Court of the United States said: 

4 ‘We shall, however, consider the case In another 
y ^ aspect and shall base our conclusion that the com- 
, \vy plainant is not entitled to relief at the hands of a 
\ »■/ Court of Equity upon the fact that the Record ex- 
v v x y hibits such gross laches on the part of complainant, 
/ ■ or those with whom he is in privity, and upon 
whose rights his own must depend, as to effec¬ 
tually debar him from a right to the relief which 
• f* he seeks ...” \ 

> k v 

». 4 4 To recapitulate there was an uninterrupted use 
and enjoyment by the widow of Ortiz, and those 
claiming by conveyance from her of the property 
in question, from the death of Ortiz in 1848; no 
attempt was ever made to assert rights, if any, of 
- the collateral heirs of Ortiz in this property until 

v the year 1880. They stood by and witnessed the 

expenditure of large sums of money upon the prop- 
- erty and did nothing exhibiting an intention to 
assert their supposed rights. No attempt was 
marie in the pleading of Gilder sleeve td offer any 
explanation of this long continued acquiescence 
in the rights of those in possession of the mine and 
of the privileges connected therewith. Under such 
circumstances, we think the heirs and those claim¬ 
ing under them are not entitled to equitable relief. 
Finding at the very threshhold of the cpse the ex¬ 
istence of such laches on the part of the complain¬ 
ant as debars him from obtaining the equitable re¬ 
lief which he invokes, we have not deemed it neces¬ 
sary to express any opinion on the other questions 
presented bv the record .’’ 

I 

I 

A comparison of the above case with the Case at bar 
discloses that they are practicallv identical upon the 
facts. In the above case, as in the case at bar there 
was an uninterrupted use and enjoyment of the prop- 
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erty by the record title owner and those in privity 
with her for a period of more than thirty years. In 
both cases acts open and notorious, indicative of owner¬ 
ship were performed by the parties in possession. In 
both cases no attempt was ever made by the appel¬ 
lants or those through whom they claimed to interfere 
with the possession or to actively assert any right or 
interest in the property until a change in position be¬ 
tween the parties had occurred and the property ap¬ 
peared to have some pecuniary value. In the above 
case as in the case at bar no attempt was or has been 
made to offer any explanation of the long continued 
acquiescence in the right of those in possession of the 
property. 

Under such circumstances, the Supreme Court of 
the United States correctly held that the plaintiffs were 
barred by their lack of diligence and unreasonable de¬ 
lay in asserting their rights to the property in question, 
and we respectfully submit that the principle of this 
decision should govern the case at bar. 

Still another case more closely perhaps in point 
with the case at bar than the one preceding is The Ver¬ 
million County Children’s Home vs. Varder et al., 192 
Ill., 595, in which the facts were as follows: 

In 1888 one James Waters made a deed to 80 
acres of land to one Booth and wife and delivered 
it, with power to recall same, in escrow to one 
West, conditioned upon the grantees taking care 
of the grantor during old age, which the said 
grantees did. In 1892 Waters died, and the deed 
was then placed on record by West. The grantees, 
Booth, remained in possession of the land as 
owners and paid the taxes. The husband, Louis 
Booth, died in 1893, and the wife continued in pos- 
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session and control of the property. In' 1896, she 
conveyed 66 feet to the Chicago and Eastern Il¬ 
linois Railroad Company, receiving $312 ... In 
1899 appellees, Varder, et al., as heirs of James 
Waters, filed their bill to have the original deed 
of Waters cancelled on ground that same had never 
been delivered. Appellants claimed titjle by ad¬ 
verse possession and that appellees were barred 
bv laches. 

* i 


In holding that complainants were barred from relief 

bv reason of laches the Court said: 

•> 

| 

4 4 The evidence, however, shows that the claim 
of the complainants is not one which appeals 
strongly to the conscience of a Court of Equity .. . 
Under the circumstances, without considering or 
regarding any other evidence, we think the de¬ 
fense of laches requires the reversal of the decree. 
The grantees and their grantees were constantly in 
possession, claiming ownership of thy land and 
making conveyances of it. Complainants suffered 
them to repose in the belief that their title was 
valid while the estate of Waters was adinini-stered. 
They laid by without any excuse until any claim 
against the estate for services rendered was barred 
by the five year statute of limitations. Equity 
makes laches under such conditions a bar to relief, 
regardless of any statute of limitations. No ex¬ 
planation whatever for the unreasonably delay was 
offered, either in the bill or the evidence ... We 
think this an appropriate case to apply the rule 
that equity aids Only the vigilant, anj, ignoring 
all other questions , we think the complainants 
should have been dismissed for want of equity.” 

From the above case it will be observed that the iden¬ 
tical change in position suffered by the phrtv in pos¬ 
session existed to the same extent as it exists in the 
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case at bar. The record discloses that from 1898 up to 
the time of the condemnation proceedings the property 
in question was assessed in the name of the appellee 
and his predecessors in title and that the taxes had 
been paid by them involving the expenditure of ap¬ 
proximately $2,987.74 (R. 45). If, therefore, it 
should now be found that the appellee was not entitled 
to the use and benefit of the money awarded in this 
condemnation proceedings he might be placed in the 
position of being barred by the statute of limitations 
from recovering back in any substantial amount the 
large sum of money expended in the payment of taxes 
by himself and his predecessors in interest. In other 
words these appellants, as in the Varder case, supra, 
have waited until, by reason of the lapse of time and 
the bar of the statute of limitations, the appellee can 
no longer be placed in status quo; while on the other 
hand, if the benefit of this award is conferred upon 
the appellants, they will take the same without having 
expended one cent by way of taxes during the many 
years that they now contend they in truth had title to 
the property in question. We respectfully submit that 
as said by the Illinois Court in the Varder case, supra, 
such a contention should not 4 4 appeal strongly to the 
conscience of a Court of Equity. 

While it is true that with respect to the Doctrine of 
Estoppel by laches each case must stand upon its own 
circumstances, one of the most important features 
which strongly urges a Court of Equity to apply the 
doctrine where there has been unreasonable delay and 
acquiescence in adverse rights is the situation where 
by reason of the lapse of time and change of conditions 
the property has developed into something of value. In 
the case at bar, up until the time of this condemnation 
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proceeding the property in question laid within the bed 
of a proposed street. It was unimproved and useful 
only for the purposes disclosed in the record, either 
as a right-of-way to and from abuting properties or 
for the purpose of operating in some small degree a 
truck farm or garden. Although numerous portions of 
the original tract were sold off by the appellee or his 
predecessors in interest, this particular property never 
had a market and the only monies available to the heirs 
of this estate from the particular property in question 
was the money awarded, after a possession oil approxi¬ 
mately forty years, as a result of this condemnation 
proceeding. Apparently, as long as the property re¬ 
mained unimproved and with little or no monetary 
value, the appellants were content to sleep lipon their 
rights and to do nothing to assert or perfec^ the title 
which they now contend that they possess. As the rec¬ 
ord discloses, they did not even appear in tbe original 
condemnation proceedings, but only put in an appear¬ 
ance after the monetary award was rendered.: In other 
words, the moment that some monetary value in the 
way of a cash award by a condemnation jury attaches 
to the land in question the appellants for the first time 
assert their alleged rights. 

I 

I 

Under . such circumsances we respectfully submit 
clearly they should be held, under the principle of the 
following cases, not to be entitled to any relief in a 
Court of Equity: 

i 

Patterson vs. Hewitt, 195 U. S. 309; Ward vs. Sher¬ 
man, 192 U. S. 168; O’Brien vs. Wheelockj 184 U. S. 
450; Wetzel vs. Minnesota Railway Company, 169 U. S. 
237; Grymes vs. Sanders, 93 U. S. 55; 2^ Law Ed. 
798; Hibbs vs. Beall, 41 App. D. C. 592; Pennsylvania 
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Mutual Life Insurance Company vs. Austin, 168 
U. S. 685. 


In Hatcher et al. vs. Hall et al., 77 Va. 573, the facts 

appeared to be as follows: 

Testator owned certain lands which he devised 
to appellees upon his death in 1851. By bill in 
equity these lands were sold to pay debts of the 
estate, there being a deficiency of the personalty. 
The property finally vested in one Benjamin 
Hatcher by mesne conveyances. Hatcher subse¬ 
quently sold part of the land to his son, Thomas 
Hatcher, who subsequently went bankrupt, and his 
interest in the land was sold to the appellants by 
Hatcher’s assignee in bankruptcy, the appellants 
improving and occupying the same as their homes. 
In 1876, appellee brought suit in ejectment claim¬ 
ing that since Benjamin Hatcher was one of the 
executors of the estate, the sale of the land to him¬ 
self was invalid and gave him no title. Appellants 
claimed appellees were guilty of laches. 

Upon these set of facts the Virginia Court said: 

‘ ‘Upon this subject the law is well settled. It is 
an inherent doctrine of Courts of Equity to refuse 
relief where there has been gross laches in prose¬ 
cuting rights, or long and unreasonable acqui¬ 
escence in the assertion of adverse rights. And the 
principle, founded as it is, upon consideration of 
natural justice and public policy, is always firmly 
enforced, especially in cases involving transactions 
to which immediate parties are dead . . . The land 
was sold by the assignee as a part of Hatcher’s 
estate, anl presumably with the knowlelge of the 
appellees, and certainly without objection or pro¬ 
test on their part. They silently stood by and saw 
improvements put upon it by the purchasers, as¬ 
serting no adverse claim until after Hatcher’s 
death, when it had become impossible to settle nec- 
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essary accounts and to do justice between the 
parties. They have thus slept upon their fights, if 
they have any, and are not entitled to the interfer¬ 
ence of a Court of Equity.” 

While we respectfully submit that the facts in the 
case at bar disclose sufficient acts of ownership to con¬ 
stitute an open, notorious and hostile possession, of 
which the appellants must have had presumably full 
knowledge, yet nevertheless aside from this particular 
evidence it has in numerous instances been h^ld that a 
long lapse of time and unreasonable delay maj 7 be suffi¬ 
cient in and of itself to prevent relief. 

In O'Brien vs. Wheelock, 184 U. S. 450; 46 L. Ed. 
636, it was held: j 

“The Bill of complainant not having been filed 
until 13 years after right accrued and nearly nine 
vears after leave granted, there had been such 
laches as precluded the granting of tpe relief 
sought, the conditions of the property and the re¬ 
lations of the parties having in the meantime 
greatly changed. ’ ’ ! 

j 

See also to the same effect Redd vs. B run, 157 Fed. 
190; Gale vs. Alabama Southern Building Etc. Associa¬ 
tion, 117 Fed. 732; Boggs vs. Dundalk Realty Company, 
132 Md. 476; Henderson vs. Harper, 127 Md. 429; War- 
burton vs. Davis, 123 Md. 232; Wilhelm vs. Caylor, 32 
Md. 151; Seyester vs. Brewer, 27 Md. 319; TTanson vs. 
Worthington, 12 Md. 441; McConnell vs. Pierce, 116 
Ill. App. 103. 

This Honorable Court has recognized the foregoing 
principles in the following cases: Schickler vs. Wash¬ 
ington Brewery Company, 33 App. D. C. 35;! Brewing 
Company vs. Bush, 19 App. D. C. 588; Levis vS. Kengla, 
8 App. D. C. 230. 


i 
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In the light of all of the aforementioned cases the ap¬ 
pellee contends that these appellants can have no recog¬ 
nition in a Court of Equity upon the technical principle 
that because their deed was conveyed subject to a cer¬ 
tain subdivision plat of streets and alleys they thereby 
acquired a fee in the property in question. We respect¬ 
fully submit that regardless of what the rights of these 
appellants in the property may be and irrespective of 
any other consideration in the case, having acquiesced 
in the exercise of possession and ownership by the pres¬ 
ent appellee and his predecessors in title for practically 
40 years—having lulled him and his grantors into the 
belief that they were secure in their exercise of legal 
ownership over the property in question and the pay¬ 
ment of taxes in connection therewith—and having 
further inexcusably delayed in asserting any rights 
whatsoever on their own behalf until the monetary 
award was made in this condemnation proceeding, 
clearly they are no longer entitled to consideration and 
relief at the hands of a Court of Conscience. And it is 
further submitted that, with this view in mind, the 
cases cited in this brief upon the question of laches 
enunciate that doctrine which is most acceptable in a 
Court of Equity where principles of righteousness and 
justice should prevail. 

The force of the foregoing argument is illustrated by 
consideration of appellants’ present attitude toward 
the land still assessed in the name of Schrider, and 
which will be sold for taxes unless he pays them. At¬ 
tention is invited to the two plats attached to page 4 of 
appellants’ brief. In the one marked 1893, Keokuk 
Street is shown to the north of appellants’ property in 
Block 22. This is the same land show T n in the drawing 
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marked 1937, north of appellants’ property, Lot 800, 
Square 3832, and is still owned by Schrider. Benefits 
in the sum of $350 were assessed against it in the con¬ 
demnation proceeding (R. 10). Appellants’ claim to 
ownership of the property marked with shaded fines on 
the 1937 drawing, applies with equal force to this land, 
but no such claim has been made. If it had been con¬ 
demned, and an award made, there can be no doubt that 
it would be included in the claim. In the | future, 
Schrider must continue to pay taxes on the land unless 
he is to lose it, and yet he is faced with the dilemma 
that if it is hereafter condemned, or he has ah oppor¬ 
tunity to sell it, by reason of the opening of the streets, 
the appellants will at such time, promptly make a claim 

to the proceeds. | 

I 

IV. The Facts in Evidence Are Legally Sufficient to 
Give the Appellee a Good Title by Adverse Pos¬ 
session. 

i 

The appellants show apparent apprehension of the 
effect of the issue of adverse possession, and in two in¬ 
stances in their brief (P. 5, 17) have quoted an excerpt 
from a statement made by counsel for Schrider during 
the course of the hearing, designed to shovi that ap¬ 
pellee believed the evidence was insufficient to establish 
title by adverse possession. ! 

The complete statement clearly shows that 1 such was 
not the case. It was as follows: 

“We are not trying to establish title by adverse 
possession. We already have the record title, and 
the person who has the record title does not have 
to establish title by adverse possession, although 
it is my contention that we would come within that 
statute.” (R. 44.) ! 
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As Schrider is the title owner according to the records, 
there was no occasion for him to file a petition to estab¬ 
lish title by adverse possession, and a petition for pay¬ 
ment of a fund deposited in the Registry of the Court, is 
not a petition to establish title to land by adverse pos¬ 
session, and such is the meaning of the first sentence of 
the quotation. The concluding portion clearly asserts 
a contention that all the tacts e sse ntial t o establish tit Te 
bv adverse possession in Schrider exist, and that con- 
tention is now earnestly urged as matter of defense to 

ir ~ _L J'i-.'■»rr« i j ' - - - *• • ^ v - 

the claim of appellants that thev are the owners of the 

*«.*'.*■ m» i II i ««•»■» m.. - ---—— I-, ■ ~ 

fee. The evidence in the case, disclosed by the record, 
and previously commented upon herein in subdivision 
III will not be repeated, but consideration of that evi¬ 
dence shows that it was sufficient to justify the Court’s 
/ Finding of Fact No. 3 that since 1898, the land has been 
\ assessed in the name of Schrider and his predecessors 
in title, who have to some extent exercised ownership 
and control, and paid taxes during the entire period 
until 1930, taxes subsequent thereto having been de- 
\ ducted from the proceeds of the condemnation (R. 33, 
\ 34). No evidence was offered in dispute of such facts. 

I Certain it is that Mr. and Mrs. Faulks did none of 
these things (Finding of Fact No. 4, R. 34). 


The evidence show’s that the possession of Schrider 
and his predecessors was actual, exclusive, open, notor¬ 
ious and hostile to any other person since June 30,1898, 
a period of more than thirty-nine years, thus meeting 
the common law requirements of adverse possession, 
correctly set forth in the case of Bradshaw vs. Stott , 
4 App. D. C. 527, quoted in appellants ’ brief. 


i 


We concur in appellants’ statement that at common 
law payment of taxes (in and of itself) does not estab¬ 
lish adverse possession, but we do not rely solely upon 
payment of taxes. Payment of taxes is, however, evi¬ 
dence of a claim of ownership, but does not constitute 
evidence of possession. 


Woodside vs. Durham (Mo.), 295 S. W. 772; 1 R. C. 

L. 699; 1 R. C. L. Supp. 235. i 

| 

In the case of Holtzman vs. Douglas, 168 U. S. 278, 
42 L. Ed. 466, the Court said: 

“Payment of the taxes, as described in the above 
statement of facts, is very important hnd strong 
evidence of a claim of title; and the failure of the 
plaintiff’s predecessors to make any claim to the 
lot or to pay the taxes themselves, is some evidence 
of an abandonment of any right in or claim to the 
property. ’ ’ 

The other facts in this case constitute evidence of pos¬ 
session. 

Appellants express doubt that Title 25, Chapter 1, 
Section 2, Code, applies to this case, apparently on the 
ground that this is not “an action to recover vacant 
and unimproved lots of ground.” Truly, it Is not such 
an action, bu t it involves the questio n of adverse po s- 
session of a vacant and unimproved lot of ground, and 
there is no apparent reason why it should: not apply. 
The principal effect of it appears to be td waive the 
necessity for actual enclosure of vacant and unim¬ 
proved ground. But whether it applies or not, seems 
unimportant, as Sehrider has acquired title by adverse 
possession under both the common law requirements 
and the requirements of the Statute. 
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Appellants contend that if it applies, its provision 
for regular payment of taxes has not been met. No 
decision has been found where this Court has inter¬ 
preted the phrase ‘ ‘ regularly paid the taxes. ’ ’ A strict 
construction would be payment before a penalty ac¬ 
crued, but as it is well known that a multitude of tax¬ 
payers fail to make such payment, that would be a 
harsh construction. A more reasonable and equitable 
construction would be payment in such a manner as to 
avoid a divesting of title for non-payment of taxes. 
Such has been done by Schrider and his predecessors. 

Because of appellants’ objections, it was with diffi¬ 
culty that Schrider was able to give any evidence about 
taxes, though it is submitted that the evidence offered 
was proper on the question of adverse possession. 
There is sufficient evidence in the record, however, to 
support the Court’s opinion (R. 47) and Finding of 
Fact No. 3 (R. 33) that Schrider and his predecessors 
paid taxes on the property during the entire period. 
Appellant calls attention to an apparent inconsistent 
statement of the Court (Brief 15) during the hearing, 
with the Finding of Fact. This is not unusual, be¬ 
cause the first was made without benefit of subsequent 
evidence, vrhile the finding was made after all the evi¬ 
dence was in, and argument thereon. The fact that the 
property was still assessed in the name of Schrider 
shows that he had not been divested of title by reason 
of non-payment of taxes, which proves that someone 
paid them. Schrider’s knowledge of payment of taxes 
by r his predecessors and by himself shows that they 
paid them. His testimony that his predecessors sold 
parts of the tract, keeping a reserve from the proceeds 
to pay taxes, shows they paid them. It was necessary 
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for taxes to be paid to give a clear title to the parts 
thev sold. In the face of these facts, no evidence was 
offered by appellants that the taxes were pot paid by 
Schrider or his predecessors, or that appellants or 
anyone else had paid them. 


Inasmuch as it has been shown that taxes have been 
paid, it follows that they have been “regularly” paid 
under the statutory provision, in the absence of a 
greatly restricted definition of the words| “regularly 
paid,” which term is very general, and might include 
other conditions as well as time of payment. 

This Court has held that payment of all taxes by a 
claimant is not essential to establish title by adverse 
possession, in the case of Brill vs. Jordon, 27 App. D. C. 
202, decided in 1906. In that case the Court said: 

i 

“That during part of the aforesaid period some 
of the taxes upon the property, but not all of them, 
had been paid by defendant and those under whom 
she claims. ! 

“No evidence was offered contradicting any of 
. this evidence, or to the effect that plaintiff, or 
those under whom he claimed, had e^er paid any 
taxes upon the property.” 


The Court held the evidence was sufficient to estab¬ 
lish a clear case of adverse possession. 

Appellants contend there is no testimony that 
Schrider or his predecessors were the only persons who 
exercised control for a period of fifteen years. This 
contention is not supported by the record. Schrider 
testified that he began to have familiarity with the 
property when he was about twelve years old in 1907 
(E. 42), and related instances of exercise of control 
from that period to the present. Appellants produced 
no evidence in dispute. 


i 

i 

i 


i 
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CONCLUSION. 


Appellants, by a strange process of reasoning, criti¬ 
cize the action of the Court in considering that the 
equities were in Schrider. They say that the sum as¬ 
sessed as benefits against their lots will go for the 
ultimate benefit of Schrider. They completely over¬ 
look the fact that the law provides for assessment of 
benefits against owners of property which abuts on 
land condemned for a street, and that the jury has 
determined that their lots will be benefited bv the new 
street. Their objection would appear to be more prop- 
erlv directed to the condemnation law than to the 
Court’s decision. They completely overlook the fact 
that Schrider and his predecessors have expended 
$2,987.24 in taxes, which together with interest, would 
now amount to $4,789.10 (R. 45), and that if they were 
held to be entitled to the fund, it would be clear profit 
to them at Schrider’s great loss, and result in his hav¬ 
ing paid taxes for them. 

They say that they are penalized because Schrider’s 
predecessor in title did not provide the street. This 
argument is absurd. At the time Schrider’s predeces¬ 
sor was deeded the property by Armat and Comstock, 
the grantors had themselves abandoned the project, as 
has been shown, and there was no obligation on any¬ 
one to build a street. Comstock’s actions in recording 
the first plat with the deed, but not with the surveyor; 
in recording with the surveyor the second plat, show¬ 
ing the property as unsubdivided land; in thereafter ac¬ 
cepting a deed to it in which the square foot area of 
the land was specifically mentioned; and in thereafter 
being a party to the reconveyance to Schrider’s prede¬ 
cessor—all clearly show the true situation. Again it 







may be said that their complaint would appear to be 
more properly directed at their predecessor (pomstock) 
because of liis actions as shown. 

It has been shown that Comstock was not a| purchaser 
who acquired a right to the street, and appellants’ state-' 
ment that they should have received the street with¬ 
out additional cost is misleading, and has no place in 
the case. There is absolutely no evidence! that they 
or any of their predecessors incurred any cost of the 
property. It was known generally that the^ acquired 

the property by inheritance from Comstock. Appel¬ 
lants should not be permitted to take advantage of 
their failure to testify, and thereby put spch fact in 
evidence, by now pretending that they were purchasers, 
even though it is only a matter of argument. 

Appellants do not concede that the case| should be 
decided because of supposed equities, and this is not 
surprising, as they have none. 

It is urged that because of each and all 6f the sev- 
^ | 
oral grounds discussed in this brief, the decision of 

the Court below should be affirmed. 

Respectfully submitted, 

Leon Pretzfelder, 

Leroy S. Bendheim, 

Francis M. Suli^van, 
Attorneys for Appellee 

Francis J. Schrider. 






